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Parties  

1. PNG PORTS CORPORATION LTD (company number 1-46339) (“PNG Ports”). 

 

2. The Independent Consumer and Competition Commission, a body corporate 
established under the Independent Consumer and Competition Commission Act 
2002 (the “Commission”). 

Recitals  

A PNG Ports has been declared by the Minister to be a regulated entity under section 
32 of the Independent Consumer and Competition Commission Act 2002(the ICCC 
Act) 

B The Supply of Essential Port Services and Stevedoring Access the subject of this 
Contract have been declared by the Treasurer to be regulated services under 
section 32 of the ICCC Act. 

C PNG Ports is licensed under the Harbours Act Chapter 240 ( the Harbours Act) to 
provide port facilities for loading and unloading vessels at declared ports and to 
provide berths and berth reservation services for vessels at declared ports.   

D This Contract is a regulatory contract that is binding on PNG Ports and the 
Commission pursuant to the provisions of the ICCC Act and the Harbours Act. 

E This Contract regulates the prices that PNG Ports may charge for the Supply of 
Essential Port Services and Stevedoring Access.   

F This Contract is issued by the Commission under section 35 of the ICCC Act. 

 

It is agreed as follows. 

1. General 

1.1 Definitions 

Actual Cumulative Expenditure means: 

(a) all actual capital expenditure in relation to Port Assets undertaken by PNG Ports in 
the period from 1 January 2010 to the date of the Capital Expenditure Progress 
Report (both dates inclusive), including capital works in progress; and 
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(b) all capital expenditure in relation to Port Assets which, as at the date of the Capital 
Expenditure Progress Report, PNG Ports has contracted unconditionally to 
undertake,  

in each case including capital expenditure on assets to enable the safe, efficient and 
effective provision of Essential Port Services (such as secure fencing at a Declared Port 
and computer systems) but excluding any associated overheads. 

Adjusted Cumulative Expenditure has the meaning given to it in clause 4.1(a)(iii). 

Approved FM Pass Through Amount has the meaning given to it in clause 5.1(e)(ii). 

Approved Harbours Licence Pass Through Amount has the meaning given to it in 
clause 5.3(c)(ii). 

Approved Port Closure means the closure of a Declared Port which is approved or 
deemed to be approved by the Regulator under clause 8.1. 

Approved Tax Pass Through Amount has the meaning given to it in clause 5.2(c)(ii). 

Berthing Service means: 

(a) a port service consisting of providing berths for Vessels at a Declared Port; and 

(b) all services supplied in connection with the supply of such port services. 

Berth Reservation Service means: 

(a) a port service consisting of providing berth reservations for Vessels at a Declared 
Port; and  

(b) all services supplied in connection with the supply of such port services.  

Business Day means a day other than a Saturday or a Sunday or a day that is a public 
holiday in Port Moresby. 

Capital Expenditure Progress Report means a report submitted to the Regulator in 
accordance with clause 4.1(a). 

Capital Expenditure Ratio has the meaning given in clause 4.1(d). 

Commencement Date means 1st January 2010. 

Compliance Notice means a notice given to PNG Ports by the Regulator under clause 
6.1(g). 

Contestable Services means a service other than an Essential Port Service that is 
provided using or that is otherwise related to Essential Port Services and includes 
stevedoring, pilotage and storage services. 

Contract means this PNG Ports Regulatory Contract. 

Customer means a person to whom Essential Port Services are supplied by PNG Ports or 
a person who is seeking to have Essential Port Services supplied by PNG Ports.   

Declared Port means a port declared under Section 2 of the Harbours Act. 

Default Notice means a notice given to PNG Ports by the Regulator under clause 6.2(b). 
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Essential Port Services means Berth Reservation Services, Berthing Services and 
Wharfage Services. 

First Regulatory Year means the period from the 1 January 2010 to 31 December 2010 
(both dates inclusive). 

FM Pass Through Amount has the meaning given to it in clause 5.1(a). 

Force Majeure Event means: 

(a) a cyclone, storm, flood, volcanic eruption, drought that continues for more than two 
years, earthquake, bushfire, tidal wave or landslide; or  

(b) an act of public enemy, war (declared or undeclared), sabotage, blockade, 
revolution, riot, insurrection, civil commotion or any violent or threatening actions,  

which results or is likely to result in an increase in the costs incurred by PNG Ports in 
supplying an Essential Port Service or in complying with the provisions of any legislation, or 
of any codes or guidelines made or published by the Regulator under theICCC Act, which 
must be complied with in relation to the supply of Essential Port Services.   

Force Majeure Event Claim means a claim given to the Regulator by PNG Ports under 
clause 5.1(b)(ii). 

Force Majeure Event Notice means a notice given to the Regulator by PNG Ports under 
clause 5.1(b)(i). 

Harbours Licence Fees means any licence fees payable by PNG Ports under the 
Harbours Act where the relevant licences are required to enable PNG Ports to provide 
Essential Port Services. 

Harbours Licence Pass Through Amount has the meaning given to it in clause 5.3(a). 

Minimum Service Standards means the service levels or standards specified in 
Schedule 4. 

Minister means the Minister responsible for the Independent Consumer and Competition 
Commission Act 2002  

Negative Tax Change Event means a Tax Change Event which results in PNG Ports 
incurring materially lower costs than it would have incurred but for that event in supplying 
an Essential Port Service.   

Negative Tax Pass Through Amount has the meaning given to it in clause 5.2(e). 

Permitted FM Pass Through Amount, at any time in respect of a Force Majeure Event, 
means the increased costs that PNG Ports has actually incurred as at that time (as 
calculated by PNG Ports under clause 5.1(a) or by the Regulator under clause 5.1(e), as 
appropriate): 

(a) in supplying an Essential Port Service; and 

(b) in complying with the provisions of any legislation, or of any codes or guidelines 
made or published by the Regulator under the ICCC Act, which must be complied 
with in relation to the supply of Essential Port Services,  

as a result of the occurrence of that Force Majeure Event. 
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Permitted Harbours Licence Pass Through Amount, in respect of a Regulatory Year, 
means the amount (PHLt) calculated as follows: 

PHLt = LFt – K200,000 ⎟⎟
⎠

⎞
⎜⎜
⎝

⎛ −

2008

1

CPIPNG
CPIPNG t  

where: 

LFt is the aggregate of the Harbours Licence Fees paid by PNG Ports which are 
referable to that Regulatory Year; 

PNG CPIt-1 is the Adjusted PNG CPI for the 12 month period ending 30 June in 
Regulatory Yeart-1 and is calculated in accordance with Part 4 of Schedule 2; 

PNG CPI2001 is the Adjusted PNG CPI for the 12 month period ending 30 June 
2008 and is calculated in accordance with Part 4 of Schedule 2. 

Permitted Tax Pass Through Amount, in respect of a Tax Change Event, means the 
increase in costs that PNG Ports has incurred and is likely to incur over the term of this 
Contract (as calculated by PNG Ports under clause 5.2(a) or by the Regulator under clause 
5.2(c), as appropriate) in supplying an Essential Port Service as a result of the occurrence 
of the Tax Change Event. 

PNG Ports means PNG Ports Corporation Ltd (company number 1-46339) or any person 
that subsequently carries on substantially the same business, using substantially the same 
assets, as the business carried on and assets used by PNG Ports Corporation Ltd as at the 
Commencement Date. 

Port Assets means: 

(a) all assets owned or leased by PNG Ports located in Papua New Guinea which are 
used or are intended by PNG Ports to be used in connection with the provision of 
Essential Port Services by PNG Ports; and 

(b) all assets which PNG Ports has contractually undertaken to acquire in Papua New 
Guinea and which are intended by PNG Ports to be used in connection with the 
provision of Essential Port Services by PNG Ports. 

Positive Tax Change Event means a Tax Change Event which results in PNG Ports 
incurring materially higher costs than it would have incurred but for that event in supplying 
an Essential Port Service. 

Positive Tax Pass Through Amount has the meaning given to it in clause 5.2(a). 

Quarter means a period of three months from 1 January to 31 March (both dates 
inclusive), 1 April to 30 June (both dates inclusive), 1 July to 30 September (both dates 
inclusive) or 1 October to 31 December (both dates inclusive). 

Real Actual Accumulated Capital Expenditure, in respect of any Regulatory Year t 
means the amount calculated as follows: 

 

 

where: 

i 
n

i 

i 
CPI PNG 

CPI PNG x ACE 
2009

1
∑
= 
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n is the number of Regulatory Years from 2010 to Regulatory Year t, inclusive; 

ACEi means the actual capital expenditure incurred by PNG Ports on or after 
1 January 2010 in Regulatory Year t; 

CPIi  means the Adjusted PNG CPI for the 12 month period ending 30 June in 
Regulatory Year i and is calculated in accordance with Part 4 of Schedule 2; 

PNG CPI 2009 is the Adjusted PNG CPI for the 12 month period ending 
30 September 2010 and is calculated in accordance with Part 4 of Schedule 2. 

Real Budgeted Accumulated Capital Expenditure, in respect of any Regulatory Year t, 
means the amount set out in Part 1 of Schedule 7. 

Regulator means the Independent Consumer and Competition Commission established 
under the Independent Consumer and Competition Commission Act 2002. 

Regulatory Principles means the principles set out in Schedule 5. 

Regulatory Year means the First Regulatory Year or a period of 12 months commencing 
on 1 January of a year during the term of this Contract. 

Related Corporation has the meaning given in section 2(3) of the Corporations Act 1997. 

Relevant Interest has the meaning given to it in the Securities Act 1997 (PNG). 

Relevant Interest Holder in PNG Ports means a person who has a Relevant Interest in 
not less than 20% of the shares in PNG Ports that confer a right to vote at any meeting of 
members of PNG Ports. 

Relevant Tax means any Tax payable by PNG Ports other than: 

(a) income tax or any tax on fringe benefits or capital gains; 

(b) any tax on payroll; 

(c) land tax or any other tax on the ownership or occupancy of premises; 

(d) customs and import duties; 

(e) municipal rates, taxes and other charges imposed by the National Capital District 
Commission established under the National Capital District Commission Act 2001, 
any Provincial or Local-level Governments or any other local authorities; 

(f) stamp duty, withholding tax or similar taxes and duties; 

(g) penalties, fines, interest, charges, fees or other amounts for late payments relating 
to any Tax; or 

(h) any Tax that replaces any of the Taxes referred to in paragraph (a) to (f), 

(except where any such Tax referred to in (a) to (h) above is applied only to PNG Ports or 
is applied to PNG Ports in a discriminatory way). 

Remedial Notice means a notice given to PNG Ports by the regulator under clause 6.2(a). 

Required Harbours Licence Pass Through Amount has the meaning given to it in 
clause 5.3(f). 
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Required Tax Pass Through Amount, in respect of a Tax Change Event, means the 
costs that PNG Ports has saved and is likely to save over the term of this Contract (as 
determined by the Regulator under clause 5.2(e)) in supplying an Essential Port Service as 
a result of the occurrence of the Tax Change Event. 

Service Standards Report means a report given to the Regulator by PNG Ports under 
clause 6.1(b). 

Stevedoring Access means the right of stevedores to enter upon the port and associated 
facilities operated by a licensee for the purposes of loading and unloading ships and other 
vessels, but does not include the right to move cargo between ships and other vessels and 
stacking areas, or to store, sort, stack or deliver cargo within the transit sheds and open 
stacking areas within the boundaries of a declared port. 

Subsequent Regulatory Year means any Regulatory Year after the First Regulatory Year. 

Subsidiary has the meaning given in the Corporations Act 1997. 

Tax means any tax, levy, impost, deduction, charge, rate, duty or withholding which is 
levied or imposed by the National Government, a Provincial or Local-level Government or 
any agency, department, instrumentality or other authority of the National Government or of 
a Provincial or Local-level Government. 

Tax Change Event means: 

(a) a change in (or change in application or official interpretation of) a Relevant Tax or 
the way in which a Relevant Tax is calculated; 

(b) the removal of a Relevant Tax; or 

(c) the imposition of a Relevant Tax, 

which results in PNG Ports incurring materially higher or lower costs than it would have 
incurred but for that event in supplying an Essential Port Service.   

Total Forecast Capital Expenditure means the sum of the Yearly Forecast Capital 
Expenditures in respect of Regulatory Years 2010 to 2014 (both inclusive). 

Uncontrollable Cumulative Expenditure has the meaning given to it in clause 4.1(a)(ii). 

Vessel means a ship, boat or other vessel used for any purpose on the sea or in 
navigation. 

Wharfage Services means: 

(a) a port service consisting of providing port facilities for loading or unloading Vessels 
at a Declared Port; and 

(b) all services supplied in connection with the supply of such port services,  

but does not include the provision of such services to pleasure craft less than 10 metres in 
length, vessels of primitive build or warships. 

Yearly Forecast Capital Expenditure, in respect of any Regulatory Year t, means the 
amount (YFCEt) calculated as follows: 

YFCEt = Ct x PNGCPIt-1 / PNGCPI0 
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where: 

Ct means the amount specified in Schedule 6 with respect to Regulatory Year t; 

PNGCPIt-1 is the Adjusted PNG CPI for the 12 month period ending 30 September 
in Regulatory Year t-1 and is calculated in accordance with Part 4 of Schedule 2; 
and 

PNGCPI0 is the Adjusted PNG CPI for the 12 month period ending 30 September 
2009 and is calculated in accordance with Part 4 of Schedule 2. 

1.2 Principles of interpretation 

(a) Unless the contrary intention appears, the following principles of interpretation 
apply to this Contract: 

(i) words denoting persons include corporations, unincorporated associations, 
firms, governments and governmental agencies; 

(ii) a reference to a person includes a person’s agents, successors and 
permitted assigns, persons who have control over any assets of a person 
and receivers, managers, trustees, administrators and liquidators and 
similar persons appointed over: 

(A) a person; or 

(B) any assets of a person; 

(iii) headings are only included for convenience and do not affect the 
interpretation of this Contract; 

(iv) a reference to a clause or Schedule is to a clause of, or Schedule to, this 
Contract; 

(v) a reference to an agreement, document or regulatory instrument (including 
this Contract) is a reference to that agreement, document or regulatory 
instrument as varied, notated or replaced from time to time (whether or not 
the parties thereto remain the same); 

(vi) a reference to legislation is a reference to legislation in force in Papua New 
Guinea; and 

(vii) a reference to legislation or to a provision of legislation includes a 
modification or re-enactment of it, a legislative provision substituted for it 
and a regulation or statutory instrument issued under it. 

(b) All calculations made under or for the purposes of this Contract must be rounded 
to four significant digits. 

(c) When a calculation is required under this Contract: 

(i) Regulatory Year “t”, Subsequent Regulatory Year “t” or calendar year “t” is 
the Regulatory Year, Subsequent Regulatory Year or calendar year (as the 
case may be) in respect of which the calculation is being made; 

(ii) Regulatory Year “t-1”, Subsequent Regulatory Year “t-1” or calendar year 
“t–1” is the Regulatory Year, Subsequent Regulatory Year or calendar year 
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(as the case may be) immediately preceding Regulatory Year “t”, 
Subsequent Regulatory Year “t” or calendar year “t”; and 

(iii) Regulatory Year “t-2”, Subsequent Regulatory Year “t-2” or calendar year 
“t-2” is the Regulatory Year, Subsequent  Regulatory Year or calendar year 
(as the case may be) immediately preceding Regulatory Year “t-1”, 
Subsequent Regulatory Year “t-1” or calendar year “t-1”. 

1.3 Revoking or altering decisions  

(a) If the Regulator has made a decision under this Contract and later concludes that 
the decision was made on the basis of information provided to the Regulator that 
was false or misleading in a material particular, then, subject to clause 1.3(b), the 
Regulator may revoke the decision and make a new decision in substitution for the 
revoked decision. 

(b) Before the Regulator revokes and substitutes a decision pursuant to clause 1.3(a), 
the Regulator must first: 

(i) notify PNG Ports of the proposed revocation and of the proposed new 
decision (including the proposed date of effect of the revocation and new 
decision), and allow PNG Ports a reasonable opportunity to make 
submissions to the Regulator regarding the proposed revocation and the 
proposed new decision (including submissions as to whether the original 
decision was based on information that was false or misleading in a 
material particular); and 

(ii) take into account any matters contained in a submission made by PNG 
Ports pursuant to paragraph (i). 

(c) A new decision made under clause 1.3(a) applies from:  

(i) if notice of the new decision is required to be published under clause 
1.4(a)(ii) – the later of the date on which that notice is so published and any 
date specified by the Regulator in that notice as the date from which the 
new decision is to apply; and 

(ii) if notice of the new decision is not required to be published under clause 
1.4(a)(ii) - the later of the date the new decision is made and any date 
specified by the Regulator in making that new decision as the date from 
which the new decision is to apply. 

(d) A new decision made under clause 1.3(a) must only differ from the revoked 
decision to the extent necessary to correct for: 

(i) the false or misleading information on which the revoked decision was 
based; and 

(ii) the application of the revoked decision during the period in respect of 
which that decision was in effect. 
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1.4 Notices 

(a) The Regulator must ensure that a notice of each decision made by the Regulator 
under this Contract (other than a decision made pursuant to clause 1.5) is: 

(i) sent to the Ministers responsible for the Harbours Act and the Independent 
Consumer and Competition Commission Act 2002; 

(ii) published in the National Gazette and a newspaper circulating nationally; 
and 

(iii) sent to PNG Ports. 

(b) The Regulator must ensure that a copy of each decision made by the Regulator 
under this Contract, together with a copy of its reasons for that decision, is: 

(i) sent to the Ministers responsible for the Harbours Act  and the Independent 
Consumer and Competition Commission Act 2002; 

(ii) sent to PNG Ports; and 

(iii) made available for inspection and purchase by members of the public. 

1.5 Modification of time periods 

The Regulator may, by written notice to PNG Ports, extend: 

(a) the time by which a thing required to be done by PNG Ports must be done; or 

(b) the period within which a thing required to be done by PNG Ports must be done,  

as requested in writing by PNG Ports. 

1.6 Term 

The term of this Contract commences on 1st January 2010 and ends on 31 December 
2014 (both dates inclusive). 

2. Tariffs 

2.1 Maximum tariffs for First Regulatory Year:  Supply of Essential Port Services 

(a) The maximum amount that PNG Ports may charge for the supply of an Essential 
Port Service during the First Regulatory Year is the applicable tariff set out in 
Schedule 1, plus the amount of any Goods and Services Tax (GST) payable by 
PNG Ports in relation to that supply. 

(b) In so far as the supply of an Essential Port Service during the First Regulatory 
Year is concerned, PNG Ports must not charge a Customer more for the supply of 
such Essential Port Service that is set out in Schedule 1 than the amount of that 
tariff as set out in Schedule 1, plus the amount of any Goods and Services tax 
payable by PNG Ports in relation to that supply. 

(c) PNG Ports must not charge a tariff for the supply of an Essential Port Service 
during the First Regulatory Year that is not set out in Schedule 1, and the tariffs set 

Deleted: PNG Harbours

Deleted: PNG Harbours

Deleted: PNG Harbours

Deleted: PNG Harbours

Deleted: PNG Harbours

Deleted: PNG Harbours

Deleted: the Commencement Date

Deleted: 1

Deleted: PNG Harbours

Deleted: value added

Deleted: t

Deleted: PNG Harbours

Deleted: PNG Harbours

Deleted: value added

Deleted: PNG Harbours

Deleted: PNG Harbours



 13

out in Schedule 1 cannot be varied for the First Regulatory Year (save that PNG 
Ports may allow any Customer a discount to such a tariff). 

(d) Nothing in this clause 2.1 affects the operation of clauses 5 and 9. 

2.2 Maximum Tariffs for Subsequent Regulatory Years:  Supply of Essential Port 
Services 

(a) PNG Ports may, in accordance with this clause 2.2 and clause 3, change the tariffs 
it charges for the supply of an Essential Port Service during a Subsequent 
Regulatory Year to any Customer.  For the avoidance of doubt, except as provided 
in clauses 2.2(c), 4, 5, 6 or 7, PNG Ports may not change an existing tariff, cease 
to offer an existing tariff or introduce a new tariff for such supply of an Essential 
Port Service otherwise than in accordance with the procedure set out in clause 3.   

(b) The tariffs for the supply of Essential Port Services that are set out in a statement 
for a Subsequent Regulatory Year t that is given by PNG Ports to the Regulator 
pursuant to clause 3.1(a) must be such that: 

(i) if there were no Approved Port Closures during the previous Regulatory 
Year t – 1:   

ARt ≤ ESPCt 

where 

ARt is the change in forecast average revenue for that Subsequent 
Regulatory Year as a result of the new tariffs specified in the 
statement for Subsequent Regulatory Year t, calculated in 
accordance with Part 1 of Schedule 2; and  

ESPCt is the Essential Services Price Control for that Subsequent 
Regulatory Year t, calculated in accordance with Part 2 of 
Schedule 2; or 

(ii) if there was one or more Approved Port Closure during the previous 
Regulatory Year t – 1: 

AR(APC)t ≤ ESPCt 

where 

AR(APC)t is the change in forecast average revenue for that 
Subsequent Regulatory Year t as a result of the new tariffs 
specified in the statement for Subsequent Regulatory Year t, 
adjusted to allow for one or more Approved Port Closure, 
calculated in accordance with Part 3 of Schedule 2; and  

ESPCt is the Essential Services Price Control for that Subsequent 
Regulatory Year t, calculated in accordance with Part 2 of Schedule 2. 

(c) In so far as the supply of an Essential Port Service during a Subsequent 
Regulatory Year t is concerned, and subject to clauses 3, 4, 5, 6 and 7, PNG Ports 
must not charge a Customer more for a tariff for the supply of an Essential Port 
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Service i during Subsequent Regulatory Year t than an amount (MPi 
t
) calculated as 

follows (expressed in Kina and rounded to two decimal places):  

MPi
 t  ≤ APi

 t-1 * RCt  

where: 

APi
t-1 is the amount of that tariff (if any) that was approved, deemed to be 

approved or set by the Regulator (as the case may be) pursuant to clause 
3.1 for the Regulatory Year immediately preceding the relevant 
Subsequent Regulatory Year.  Where the Regulatory Year immediately 
preceding the relevant Subsequent Regulatory Year is the First Regulatory 
Year, APi t-1 is the amount of the tariff (if any) that is set out in Schedule 1 
(as varied, if at all, in accordance with this Contract); 

RCt means the Rebalancing Control for Subsequent Regulatory Year t, 
calculated in accordance with Schedule 3. 

MPi
t must be the same amount for each Declared Port such that the 

maximum price that may be charged for the supply of an Essential Port 
Service is a single rate applicable to all Declared Harbours.   

(d) The tariffs for the supply of Essential Port Services that are set out in the statement 
for that Subsequent Regulatory Year that is given by PNG Ports to the Regulator 
pursuant to clause 3.1(a) must be consistent with the requirements of 
clause 2.2(c).   

2.3 Discrimination 

The tariffs PNG Ports charges for the supply of an Essential Port Service (including any 
discounts allowed in respect of those tariffs), must not discriminate unreasonably between 
Customers who are in substantially the same circumstances.  If the Regulator, after 
consulting with PNG Ports, notifies PNG Ports that any tariffs (including any discounts 
allowed in respect of those tariffs) which PNG Ports is charging for the supply of an 
Essential Port Service do unreasonably discriminate between such Customers, then PNG 
Ports must immediately change those tariffs or amounts (including any discounts allowed in 
respect of those tariffs or amounts) so as to remove that discrimination and must advise 
the Regulator of those changed tariffs or amounts. 

2.4 Leisure craft, vessels of primitive build and warships 

PNG Ports must provide port facilities for loading or unloading leisure craft of less than 
10 metres in length, vessels of primitive build and warships, at each Declared Port if and to 
the extent to which such facilities existed as at the date of this Contract and all services 
supplied in connection with the supply of such services at each Declared Port, free of 
charge. 
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3. Altering Tariffs 

3.1 Annual variation 

(a) PNG Ports must, for each Subsequent Regulatory Year, give the Regulator a 
statement in accordance with clause 3.1(b) that: 

(i) sets out PNG Ports proposed tariffs for the supply of Essential Port 
Services for that Subsequent Regulatory Year; and 

(ii) demonstrates compliance of those proposed tariffs with the relevant 
requirements set out in clause 2.2 and Schedules 2 and 3. 

(b) A statement referred to in clause 3.1(a) must be given to the Regulator by the 31st 
August of the Regulatory Year immediately preceding the relevant Subsequent 
Regulatory Year. 

(c) The Regulator must not approve a statement given by PNG Ports under 
clause 3.1(a) if the statement does not demonstrate compliance of the proposed 
tariffs with the relevant requirements set out in clause 2.2 and Schedules 2 and 3. 

(d) The Regulator must approve a statement given by PNG Ports under clause 3.1(a) 
if the statement demonstrates compliance of the proposed tariffs with the relevant 
requirements set out in clause 2.2 and Schedules 2 and 3. 

(e) If the Regulator does not notify PNG Ports of the Regulator’s decision regarding a 
statement given by PNG Ports under clause 3.1(a) by 31st September of the 
Regulatory Year immediately preceding the relevant Subsequent Regulatory Year, 
the Regulator is deemed to have approved the statement with effect from that day. 

(f) The tariffs in any statement given by PNG Ports under clause 3.1(a), being a 
statement which is approved or deemed to have been approved by the Regulator, 
apply from the later of: 

(i) the date on which the Regulator approves or is deemed to have approved 
the statement; and 

(ii) the start of the Subsequent Regulatory Year in respect of which the tariffs 
are to apply. 

(g) If PNG Ports does not provide a statement to the Regulator as required by and in 
accordance with clause 3.1(a), or such a statement is so provided but (by 31st 
September of the Regulatory Year immediately preceding the relevant Subsequent 
Regulatory Year) the Regulator notifies PNG Ports of the Regulator’s decision not 
to approve that statement, then the Regulator may reset the relevant tariffs for the 
relevant Subsequent Regulatory Year in a manner in which the Regulator could 
have approved the tariffs if they were included in a statement given by PNG Ports 
under clause 3.1(a).  The Regulator must notify PNG Ports in writing of the tariffs 
so set by the Regulator.  The tariffs set by the Regulator apply from the later of: 

(i) the date on which the Regulator notifies PNG Ports of the tariffs; and 

(ii) the start of the Subsequent Regulatory Year in respect of which the tariffs 
are to apply. 
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3.2 Maximum tariffs 

In so far as the supply of an Essential Port Service during a Subsequent Regulatory Year is 
concerned, and subject to clauses 4, 5 and 8, PNG Ports must not charge a Customer  
more than the applicable tariff that is approved, deemed to be approved or set by the 
Regulator (as the case may be) pursuant to clause 3.1 for that Subsequent Regulatory 
Year, plus the amount of any value added tax payable by PNG Ports in relation to that 
supply. 

4. On-going Regulation 

4.1 Business Case and Strategic Investment Plan  

(a) PNG Ports must submit a business case to the Commission for any capital expenditure 
it undertakes for the following: 

(i) K25 million per project where the capital expenditure is not for the augmentation 
of existing port facilities at any port which has not, and is projected to make an 
under recovery of operating costs from its revenue in any year over a four year 
time horizon. 

(ii) Where a port is recovering at least its operating costs but less than the risk free 
rate of return, this threshold will be increased to K35 million per project. 

(iii) Where a port is recovering revenues such that it recovers the costs associated 
with its operating costs, depreciation, and at least the risk free rate PNG Ports, this 
threshold is increased to K50 million per project.  

(b) The risk free rate is 15.5%  

(c) PNG Ports must submit PNG Ports to the Regulator its strategic plan for all port 
infrastructure over a rolling 10 year period as part of its annual price review submission.  

(d) The rolling 10 year strategic plan referred to in 4.1 (c) must be publicly available such 
that any party, interested individual or stakeholder is able to provide comment on the 
proposed forward capital expenditure plans. 

(e) Failure to provide information and supporting documents referred to in clauses 4.1 (a) 
and 4.2 (c) to the regulator in an appropriate form and standard will result in the X factors 
and CPI established in Schedule 2, Part 2 for the applicable regulatory year of 0 per cent 
across the profitable ports.  

(f) All relevant information must be included in the annual price submission to the 
Commission as part of the supporting documentation referred to in Schedule 2 

 

4.2 Subsequent Regulatory Contract 

(a) PNG Ports may, in accordance with clause 4.2(b), submit to the Regulator a draft 
PNG Ports Regulatory Contract which PNG Ports considers should bind it for a 
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period of five years commencing with effect from (and including) 1 January 2015 
and any written submission as to its form and content that PNG Ports considers 
appropriate. 

(b) The draft PNG Ports Regulatory Contract and any submissions, as referred to in 
clause 4.2(a), must be given to the Regulator by 31 May 2014. 

(c) After considering: 

(i) the draft PNG Ports Regulatory Contract and any submissions made by 
PNG Ports under clause 4.2(a); 

(ii) any submissions made by any other person in relation to the form or 
content of the PNG Ports Regulatory Contract which should bind PNG 
Ports following the expiry of this Contract; and 

(iii) the particular circumstances of the Essential Port Services supply industry 
in Papua New Guinea, 

the Regulator must publish a draft PNG Ports Regulatory Contract that is 
proposed to bind PNG Ports for a period of five years commencing with effect from 
(and including) 1 January 2015. 

(d) In preparing the draft PNG Ports Contract referred to in clause 4.2(c), the 
Regulator must also take into account: 

(i) the legitimate business interests of PNG Ports; 

(ii) the legitimate interests of suppliers to, and customers of, PNG Ports; 

(iii) the nature and uses of the services the prices of which would be regulated 
under the draft PNG Ports Regulatory Contract; 

(iv) the costs of supplying the services the prices of which would be regulated 
under the draft PNG Ports Regulatory Contract; 

(v) the costs of complying with relevant health, safety, environmental, social 
and other legislation and regulatory requirements applying to the Essential 
Port Services supply industry in Papua New Guinea; 

(vi) the return on assets required to sustain past and future investment in the 
Essential Port Services supply industry in Papua New Guinea; 

(vii) any relevant international benchmarks for prices, costs and return on 
assets in comparable industries, taking into account the particular 
circumstances of Papua New Guinea; 

(viii) the financial implications of the draft PNG Ports Regulatory Contract (if it 
were to come into force) for PNG Ports and the Essential Port Services 
supply industry in Papua New Guinea; 

(ix) any other factors specified in or under relevant legislation; and 

(x) any other factors the Regulator considers relevant. 

(e) In addition, the draft PNG Ports Regulatory Contract referred to in clause 4.2(c): 
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(i) must not be inconsistent with, and must be prepared in accordance with, 
the Regulatory Principles; and 

(ii) must comply with the requirements of the Independent Consumer and 
Competition Commission Act 2002. 

(f) The Regulator must publish the draft PNG Ports Regulatory Contract referred to in 
clause 4.2(c) by 31 August 2014. 

(g) PNG Ports may, in accordance with clause 4.2(h), make such written submissions 
to the Regulator as it thinks appropriate in relation to the form and content of the 
draft PNG Ports Regulatory Contract published by the Regulator and referred to in 
clause 4.2(c). 

(h) The submissions referred to in clause 4.2(g) must be given to the Regulator by 
30 September 2014. 

(i) After considering: 

(i) any submissions made by PNG Ports under clause 4.2(g); and 

(ii) any submissions made by any other person in relation to the form or 
content of the draft PNG Ports Regulatory Contract referred to in 
clause 4.2(c), 

the Regulator must publish a final draft of the PNG Ports Regulatory Contract 
referred to in clause 4.2(c) by not later than 30 November 2014. 

(j) In preparing the final draft of the PNG Ports Regulatory Contract referred to in 
clause 4.2(i), the Regulator must also take into account the matters referred to in 
clause 4.2(d). 

(k) In addition, the final draft of the PNG Ports Regulatory Contract referred to in 
clause 4.2(i): 

(i) must not be inconsistent with, and must be prepared in accordance with, 
the Regulatory Principles;  

(ii) must comply with the requirements of the Independent Consumer and 
Competition Commission Act 2002; and 

(iii) must be for a period of five years commencing with effect from (and 
including) 1 January 2015. 

(l) The Regulator may issue statements of regulatory intent which elaborate on how 
the Regulator will exercise its powers under this clause 4.2. 

4.3 Discriminatory Competition 

(a) Subject to the provisions of 4.3 (b) and 4.3(c) PNG Ports and the Regulator must 
consult in the event that any third party commences the provision of Essential Port 
Services where the third party receives any financial assistance or guarantee from the 
Independent State of Papua New Guinea or an agency thereof which is on terms more 
favourable that those which would be available to PNG Ports in equivalent circumstances 
as a consequence of the provision on concessional finance, guarantee or political risk 
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insurance terms, concessional tax treatment or exemption from any tax or regulatory 
requirement (Discriminatory Competition).  In this event, PNG Ports may make 
submissions to the Regulator about the financial effect of the Discriminatory Competition 
upon revenue and capital expenditure requirements of PNG Ports. 

(b) Clause 4.3 (a) cannot be invoked while PNG Ports is under 100 per cent PNG 
government ownership. 

. 

(c) The Regulator or PNG Ports may, within 10 days after the submissions referred to in 
clause 4.3(a) are submitted to the Regulator, give written notice to the other of them that it 
requires the appointment of an international consultant for the purpose of this clause 4.3.  
As soon as reasonably practicable after the giving of any such notice and after consulting 
with PNG Ports, the Regulator must appoint an appropriately qualified independent 
international consultant to report to the Regulator and PNG Ports, within 30 days after the 
appointment, as to the financial effect of the Discriminatory Competition upon revenue and 
capital expenditure requirements of PNG Ports. 

(d) After considering the submissions by PNG Ports pursuant to clause 4.3(a), any report 
provided in accordance with clause 4.3(c) by an international consultant (if any) appointed 
pursuant to that clause, and any further information obtained by the Regulator or otherwise 
provided by PNG Ports, the Regulator must, not later than 60 days after first receiving 
submissions from PNG Ports, or, if applicable, the report of the international consultant, 
whichever is the later, notify PNG Ports of its determinations as to the following matters: 

(i) any adjustment to tariffs PNG Ports is permitted to charge for the supply of 
Essential Port Services; or 

(ii) any alteration to the amounts specified in Schedule 6 as Yearly Forecast 
Capital Expenditure, 

necessary to place PNG Ports in the same position as if the Discriminatory 
Competition had not occurred and the permitted tariffs and amounts specified in 
Schedule 6 will be amended in accordance with any such determination with effect 
from the date specified by the Regulator in its determination. 

(b) PNG Ports must, at its expense, provide the Regulator and any international 
consultant appointed pursuant to clause 4.3(c) with such access to PNG Harbour’s 
records, employees and contractors as the Regulator or the international 
consultant requires for the purposes of this clause 4.3. 

(c) The reasonable costs of any international consultant appointed pursuant to 
clause 4.3(c) must be borne by PNG Ports. 

4.4 Exchange Rate Movements 

(a) If in any Regulatory Year: 

(i) the Real Actual Accumulated Capital Expenditure incurred by PNG Ports 
since 1 January 2010 exceeds the Real Budgeted Accumulated Capital 
Expenditure by more than 10% (Additional Capital Expenditure); and 
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(ii) paragraph 4.4(a)(i) would still be satisfied even if the following had not 
been incurred or carried out: 

(A) Uncontrollable Accumulative Expenditure; and 

(B) projects not identified in Schedule 8; and 

(C) projects identified in Schedule 8 but scheduled in Schedule 9 to be 
carried out after the relevant Regulatory Year; and 

(iii) the US dollar/kina exchange rate for the Regulatory Year concerned is 
below that set out in Part 2 of Schedule 7, 

then PNG Ports may request the Regulator to carry out a review under 
paragraph 4.4(b). 

(b) If following receipt of a written request under paragraph 4.4(a) the Regulator is 
satisfied that: 

(i) each of the conditions specified in paragraph 4.4(a) have been met; and 

(ii) the tariffs PNG Ports would otherwise be permitted to charge under this 
regulatory contract would not allow it to recover the additional capital 
expenditure costs caused by the US dollar/kina exchange rate being below 
that set out on Part 2 of Schedule 7; and 

(iii) the Additional Capital Expenditure that has been incurred was 
economically efficient in that it represents the best available price for the 
capital works concerned available in the Papua New Guinea market, 

then the Regulator must make a determination making such adjustment to the 
tariffs permitted to be charged by PNG Ports for the supply of Essential Port 
Services as the Regulator considers appropriate.  Any such adjustment will take 
effect on the date specified by the Regulator in its determination. 

(c) The Regulator must notify PNG Ports within 60 days after first receiving a written 
request under paragraph 4.4(a) whether or not it is satisfied of each of the matters 
specified in paragraph 4.4(b) and, if so, the determination the Regulator has made 
making such adjustment to the tariffs permitted to be charged by PNG Ports for the 
supply of Essential Ports Services as the Regulator considers appropriate. 

(d) PNG Ports must, at its expense, provide the Regulator with such access to 
PNG Harbour’s records, employees and contractors as the Regulator requires for 
the purposes of this paragraph 4.4. 

4.5 Minimum capital expenditure 

[Please refer to section 8.5 of the Draft Report. At this stage the Commission is seeking 
comments on the adjustment of tariffs via x factors which are dependent upon a certain 
level of capex and demand scenarios]  
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5. Regulated Pass Through 

5.1 Force Majeure Event Pass Through 

Application by PNG Ports 

(a) If a Force Majeure Event occurs, PNG Ports may seek the Regulator’s approval to 
charge Customers, in addition to the maximum amounts that PNG Ports is 
otherwise permitted to charge for the supply of Essential Port Services pursuant to 
clauses 2 and 3, an amount (FM Pass Through Amount) that is not greater than 
the Permitted FM Pass Through Amount (as calculated by PNG Ports) in respect of 
that Force Majeure Event as at the date of the Force Majeure Event Claim (if any) 
given to the Regulator pursuant to clause 5.1(d) in respect of that Force Majeure 
Event. 

(b) To seek the Regulator’s approval to pass through an FM Pass Through Amount 
under clause 5.1(a), PNG Ports must give the Regulator: 

(i) a Force Majeure Event Notice pursuant to clause 5.1(c) within 3 months of 
the Force Majeure Event occurring; and 

(ii) a Force Majeure Event Claim pursuant to clause 5.1(d) within 12 months of 
the Force Majeure Event occurring. 

(c) A Force Majeure Event Notice must specify: 

(i) details of the Force Majeure Event concerned; and 

(ii) the date the Force Majeure Event occurred. 

(d) A Force Majeure Event Claim must specify: 

(i) details of the Force Majeure Event concerned; 

(ii) the date the Force Majeure Event occurred; 

(iii) the increase in costs that PNG Ports has actually incurred as at the date of 
the Force Majeure Event Claim: 

(A) in supplying Essential Port Services; and 

(B) in complying with the provisions of any legislation, or of any codes 
or guidelines made or published by the Regulator under the 
Independent Consumer and Competition Commission Act 2002, 
which must be complied with in relation to the supply of Essential 
Port Services, 

as a result of the occurrence of the Force Majeure Event; 

(iv) the extent (if any) to which PNG Ports has the benefit of any insurance 
against the consequences of the Force Majeure Event; 

(v) the FM Pass Through Amount PNG Ports proposes in relation to the Force 
Majeure Event; 

(vi) the basis on which PNG Ports proposes to apply the FM Pass Through 
Amount to Customers; and 

Deleted: PNG Harbours

Deleted: PNG Harbours

Deleted: PNG Harbours

Deleted: PNG Harbours

Deleted: PNG Harbours

Deleted: PNG Harbours

Deleted: PNG Harbours

Deleted: PNG Harbours

Deleted: PNG Harbours



 22

(vii) the date from, and period over, which PNG Ports proposes to apply the FM 
Pass Through Amount to Customers, 

and must be accompanied by evidence of the increase in costs referred to in 
paragraph (iii). 

Approval by Regulator 

(e) If the Regulator receives a Force Majeure Event Claim under clause 5.1(d) in 
relation to a Force Majeure Event, the Regulator must decide whether the Force 
Majeure Event occurred and, if the Regulator decides the Force Majeure Event 
occurred, the Regulator must decide: 

(i) the Permitted FM Pass Through Amount in respect of the Force Majeure 
Event; 

(ii) the basis on which the FM Pass Through Amount proposed by PNG Ports 
in relation to the Force Majeure Event or the Permitted FM Pass Through 
Amount in respect of the Force Majeure Event as determined by the 
Regulator (whichever is the lesser) (the Approved FM Pass Through 
Amount) may be applied to Customers; and 

(iii) the date from, and period over, which the Approved FM Pass Through 
Amount in respect of the Force Majeure Event may be applied to 
Customers, 

and notify PNG Ports in writing of the Regulator’s decision and the reasons for the 
Regulator’s decision. 

(f) If the Regulator does not give a notice to PNG Ports under clause 5.1(e) within 
20 Business Days of receiving: 

(i) a Force Majeure Event Claim from PNG Ports under clause 5.1(d); and 

(ii) such evidence of the increase in costs referred to in clause 5.1(d)(iii) as is 
required by the Regulator, 

then, on the 21st Business Day after receiving that Force Majeure Event Claim and 
that evidence, the Regulator is deemed to have notified PNG Ports of its decision 
that: 

(iii) the FM Pass Through Amount proposed by PNG Ports in relation to the 
relevant Force Majeure Event in the Force Majeure Event Claim be the 
Approved FM Pass Through Amount in respect of that Force Majeure 
Event; and 

(iv) the basis on, date from and period over which that Approved FM Pass 
Through Amount may be applied to Customers are as specified in the 
Force Majeure Event Claim. 

Relevant Factors 

(g) In making a decision under clause 5.1(e), the Regulator must take into account: 

(i) the matters and proposals set out in the Force Majeure Event Claim; 
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(ii) the extent to which it would have been reasonable for PNG Ports to have 
procured insurance against the consequences of the Force Majeure Event; 
and 

(iii) any amount recoverable by PNG Ports under insurances against the 
consequences of the Force Majeure Event and of which PNG Ports has the 
benefit, 

and, subject to the requirement that PNG Ports is not to be compensated for losses 
against which it would have been reasonable for PNG Ports to have been insured, 
or for losses to the extent they are able to be compensated for by claiming under 
insurances of which PNG Ports has the benefit, the Regulator must seek to ensure 
that PNG Ports is fully (but not over) compensated for the increase in costs 
referred to in clause 5.1(d)(iii) to the extent that it was reasonable for PNG Ports to 
incur those costs, taking into account: 

(iv) the relative amounts of Essential Port Services supplied by PNG Ports to 
each Customer or class of Customer; 

(v) the time cost of money for the period over which the Approved FM Pass 
Through Amount is to be applied; 

(vi) the basis on and period over which the Approved FM Pass Through 
Amount is to be applied; 

(vii) any previous application of this clause 5.1 which has resulted in PNG Ports 
recovering an amount either more or less than the amount required to fully 
(but not over) compensate it in respect of a previous Force Majeure Event 
in accordance with this clause 5.1; and 

(viii) any other factors the Regulator considers relevant. 

Application of Approved FM Pass Through Amount 

(h) PNG Ports may, after: 

(i) receipt or deemed receipt of a notice under clause 5.1(e) or (f) allowing 
PNG Ports to pass through an Approved FM Pass Through Amount; and 

(ii) publishing a notice in a daily newspaper circulating nationally that sets out: 

(A) the Approved FM Pass Through Amount which the Regulator has 
approved or is deemed to have approved;  

(B) the circumstances giving rise to the Approved FM Pass Through 
Amount; and 

(C) the basis on, date from and period over which PNG Ports will apply 
the Approved FM Pass Through Amount to Customers, 

apply the Approved FM Pass Through Amount on the basis, from the date and 
over the period specified or deemed to be specified in the notice from the 
Regulator. 
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(i) The effect of an Approved FM Pass Through Amount must be: 

(i) shown on the bill of each affected Customer; or 

(ii) otherwise notified to such Customers in a manner approved by the 
Regulator. 

Relevance of Approved FM Pass Through Amount 

(j) An Approved FM Pass Through Amount applied by PNG Ports under this 
clause 5.1 is not to be taken into account in the application of clauses 2 and 3.   

5.2 Tax Pass Through 

Application by PNG Ports 

(a) If a Positive Tax Change Event occurs, PNG Ports may seek the Regulator’s 
approval to charge Customers, in addition to the maximum amounts that PNG 
Ports is otherwise permitted to charge Customers for the supply of Essential Port 
Services pursuant to clauses 2 and 3, an amount (Positive Tax Pass Through 
Amount) that is not greater than the Permitted Tax Pass Through Amount (as 
calculated by PNG Ports) in respect of that Tax Change Event. 

(b) To seek the Regulator’s approval to pass through a Positive Tax Pass Through 
Amount under clause 5.2(a), PNG Ports must give the Regulator a statement 
within 6 months of the Tax Change Event occurring, specifying: 

(i) details of the Tax Change Event concerned; 

(ii) the date the Tax Change Event took effect; 

(iii) the increase in costs that PNG Ports has incurred and is likely to incur over 
the term of this Contract in supplying Essential Port Services as a result of 
the occurrence of the Tax Change Event; 

(iv) the Positive Tax Pass Through Amount PNG Ports proposes in relation to 
the Tax Change Event; 

(v) the basis on which PNG Ports proposes to apply the Positive Tax Pass 
Through Amount to Customers; and 

(vi) the date from, and period over, which PNG Ports proposes to apply the 
Positive Tax Pass Through Amount to Customers, 

and accompanied by evidence of the actual and likely increase in costs referred to 
in paragraph (iii). 

(c) If the Regulator receives a statement under clause 5.2(b) in relation to a Positive 
Tax Change Event, the Regulator must decide whether that Tax Change Event 
occurred and, if the Regulator decides the Tax Change Event occurred, the 
Regulator must decide: 

(i) the Permitted Tax Pass Through Amount in respect of that Tax Change 
Event; 

(ii) the basis on which the Positive Tax Pass Through Amount proposed by 
PNG Ports in relation to that Tax Change Event or the Permitted Tax Pass 
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Through Amount in respect of that Tax Change Event as determined by the 
Regulator (whichever is the lesser) (the Approved Tax Pass Through 
Amount) may be applied to Customers; and 

(iii) the date from, and period over, which the Approved Tax Pass Through 
Amount in respect of that Tax Change Event may be applied to Customers, 

and notify PNG Ports in writing of the Regulator’s decision and the reasons for the 
Regulator’s decision. 

(d) If the Regulator does not give a notice to PNG Ports under clause 5.2(c) within 
20 Business Days of receiving: 

(i) a statement from PNG Ports under clause 5.2(b); and 

(ii) such evidence of the actual and likely increase in costs referred to in 
clause 5.2(b)(iii) as is required by the Regulator, 

then, on the 21st Business Day after receiving PNG Ports’ statement and that 
evidence, the Regulator is deemed to have notified PNG Ports of its decision that: 

(iii) the Positive Tax Pass Through Amount proposed by PNG Ports in relation 
to the relevant Tax Change Event in PNG Ports’ statement be the 
Approved Tax Pass Through Amount in respect of that Tax Change Event; 
and 

(iv) the basis on, date from and period over which that Approved Tax Pass 
Through Amount may be applied to Customers are as specified in PNG 
Ports’ statement. 

Required Tax Pass Through 

(e) If a Negative Tax Change Event occurs, the Regulator may require PNG Ports to 
pass through to Customers an aggregate amount (Negative Tax Pass Through 
Amount) that is not greater than the Required Tax Pass Through Amount (as 
determined by the Regulator) in respect of that Tax Change Event.  In such a case, 
the Regulator must decide: 

(i) the Negative Tax Pass Through Amount in respect of that Tax Change 
Event; 

(ii) the basis on which that Negative Tax Pass Through Amount must be 
applied to Customers; and 

(iii) the date from, and period over, which the Negative Tax Pass Through 
Amount in respect of that Tax Change Event must be applied to 
Customers, 

and notify PNG Ports in writing of the Regulator’s decision and the reasons for the 
Regulator’s decision. 

(f) PNG Ports must provide the Regulator with such information as the Regulator 
requires for the purpose of making a decision under clause 5.2(e) within the time 
specified by the Regulator. 
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Relevant Factors 

(g) In making a decision under clause 5.2(c) or 5.2(e), the Regulator must (in the case 
of a decision under clause 5.2(c)) take into account the matters and proposals set 
out in PNG Ports’ statement and: 

(i) in the case of a decision under clause 5.2(c) - the Regulator must ensure 
that PNG Ports is fully (but not over) compensated for the actual and likely 
increase in costs referred to in clause 5.2(b)(iii); and 

(ii) in the case of a decision under clause 5.2(e) – the Regulator must ensure 
that the aggregate amount that PNG Ports is required to pass through to 
Customers is an amount that is equivalent to (but not more than) the costs 
that PNG Ports has saved and is likely to save over the term of this 
Contract in supplying Essential Port Services as a result of the occurrence 
of the Negative Tax Change Event, 

taking into account: 

(iii) the relative amounts of Essential Port Services supplied by PNG Ports to 
each Customer or class of Customer; 

(iv) the time cost of money for the period over which the Approved Tax Pass 
Through Amount or the Negative Tax Pass Through Amount (as the case 
may be) is to be applied; 

(v) the basis on and period over which the Approved Tax Pass Through 
Amount or the Negative Tax Pass Through Amount (as the case may be) is 
to be applied; 

(vi) any previous application of this clause 5.2 which has resulted in an 
Approved Tax Pass Through Amount or a Negative Tax Pass Through 
Amount in respect of a previous Tax Change Event being more or less 
than the amount which it should have been for the purposes of this clause 
5.2; 

(vii) any change in the way or rate at which another Tax is calculated, or the 
removal or imposition of another Tax, which, in the Regulator’s opinion, is 
complementary to the Tax Change Event concerned; 

(viii) the effect of any other previous Tax Change Event that has occurred since 
the later of the Commencement Date and the last decision made under this 
clause 5.2 in relation to a Tax Change Event; and 

(ix) any other factors the Regulator considers relevant. 

Application of Approved Tax Pass Through Amount or Negative Tax Pass Through Amount 

(h) PNG Ports may, after: 

(i) receipt or deemed receipt of a notice under clause 5.2(c) or (d) allowing 
PNG Ports to pass through an Approved Tax Pass Through Amount; and 
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(ii) publishing a notice in a daily newspaper circulating nationally that sets out: 

(A) the Approved Tax Pass Through Amount which the Regulator has 
approved or is deemed to have approved; 

(B) the circumstances giving rise to the Approved Tax Pass Through 
Amount; and 

(C) the basis on, date from and period over which PNG Ports will apply 
the Approved Tax Pass Through Amount to Customers, 

apply the Approved Tax Pass Through Amount on the basis, from the date and 
over the period specified or deemed to be specified in the notice from the 
Regulator. 

(i) PNG Ports must, after receipt of a notice under clause 5.2(e) requiring PNG Ports 
to pass through a Negative Tax Pass Through Amount to Customers, apply the 
Negative Tax Pass Through Amount on the basis, from the date and over the 
period specified in the notice from the Regulator. 

(j) The effect of an Approved Tax Pass Through Amount or a Negative Tax Pass 
Through Amount must be: 

(i) shown on the bill of each affected Customer; or 

(ii) otherwise notified to such Customers in a manner approved by the 
Regulator. 

5.3 Harbours Licence Pass Through 

(a) Subject to clause 5.3(b), PNG Ports may at any time propose to the Regulator that 
it charge Customers an amount (Harbours Licence Pass Through Amount) that 
is not greater than the Permitted Harbours Licence Pass Through Amount in 
respect of a Regulatory Year (the Relevant Regulatory Year) (to the extent that 
amount is positive). 

(b) In order to seek the Regulator’s agreement to pass through a Harbours Licence 
Pass Through Amount referred to in clause 5.3(a), PNG Ports must give the 
Regulator a statement, by 31 January of the Regulatory Year immediately following 
the Relevant Regulatory Year, specifying: 

(i) the Harbours Licence Pass Through Amount proposed by PNG Ports; 

(ii) the amount of the Harbours Licence Fees referable to the Relevant 
Regulatory Year which have been paid by PNG Ports; 

(iii) the basis on which PNG Ports proposes to apply the Harbours Licence 
Pass Through Amount to Customers; and 

(iv) the date from, and period over, which PNG Ports proposes to apply the 
Harbours Licence Pass Through Amount to Customers, 

and must be accompanied by evidence of the payments referred to in paragraph 
(ii). 
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(c) If the Regulator receives a statement under clause 5.3(b), the Regulator must 
decide: 

(i) the Permitted Harbours Licence Pass Through Amount in respect of the 
Relevant Regulatory Year; 

(ii) the basis on which the Harbours Licence Pass Through Amount proposed 
by PNG Ports or the Permitted Harbours Licence Pass Through Amount as 
determined by the Regulator (whichever is the lesser) (the Approved 
Harbours Licence Pass Through Amount) may be applied to 
Customers; and 

(iii) the date from, and period over, which the Approved Harbours Licence 
Pass Through Amount may be applied to Customers,  

and notify PNG Ports in writing of the Regulator’s decision and the reasons for the 
Regulator’s decision. 

(d) If the Regulator does not give a notice to PNG Ports under clause 5.3(c) within 
20 Business Days of receiving: 

(i) a statement from PNG Ports under clause 5.3(b); and 

(ii) such evidence of the payments referred to in clause 5.3(b)(ii) as is required 
by the Regulator, 

then, on the 21st Business Day after receiving PNG Ports’ statement and that 
evidence, the Regulator is deemed to have notified PNG Ports of its decision that: 

(iii) the Harbours Licence Pass Through Amount proposed by PNG Ports in 
PNG Ports’ statement be the Approved Harbours Licence Pass Through 
Amount; and 

(iv) the basis on, date from and period over which that Approved Harbours 
Licence Pass Through Amount may be applied to Customers are as 
specified in PNG Ports’ statement. 

(e) The Regulator may require PNG Ports to pass through to Customers or otherwise 
apply for the benefit of Customers or potential Customers an amount that is equal 
to the Permitted Harbours Licence Pass Through Amount in respect of any 
Regulatory Year (to the extent that amount is negative). 

(f) If the Regulator requires PNG Ports to pass through to Customers or otherwise 
apply for the benefit of Customers or potential Customers, a Permitted Harbours 
Licence Pass Through Amount as referred to in clause 5.3(e), the Regulator must 
decide: 

(i) that amount (such amount being referred to as the Required Harbours 
Licence Pass Through Amount); 

(ii) the basis on which that Required Harbours Licence Pass Through Amount 
must be passed through to Customers or applied for the benefit of 
Customers or potential Customers; and 
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(iii) the date from, and period over, which that Required Harbours Licence 
Pass Through Amount must be passed through to Customers or how and 
when the Required Harbours Licence Pass Through Amount must be 
applied for the benefit of Customers or potential Customers, 

and notify PNG Ports in writing of the Regulator’s decision and the reasons for the 
Regulator’s decision. 

(g) PNG Ports agrees to provide the Regulator with such information as the Regulator 
may request for the purpose of making a decision under clause 5.3(f) within the 
time specified by the Regulator. 

(h) PNG Ports may, after: 

(i) receipt or deemed receipt of a notice under clause 5.3(c) or (d) allowing 
PNG Ports to pass through an Approved Harbours Licence Pass Through 
Amount; and 

(ii) publishing a notice in a daily newspaper circulating nationally that sets out: 

(A) the Approved Harbours Licence Pass Through Amount which the 
Regulator has approved or is deemed to have approved; 

(B) the circumstances giving rise to the Approved Harbours Licence 
Pass Through Amount; and 

(C) the basis on, date from and period over which PNG Ports will apply 
the Approved Harbours Licence Pass Through Amount to 
Customers, 

apply the Approved Harbours Licence Pass Through Amount on the basis, 
from the date and over the period specified or deemed to be specified in 
the notice from the Regulator. 

(i) PNG Ports agrees that, after receipt of a notice under clause 5.3(f) requiring PNG 
Ports to pass through a Required Harbours Licence Pass Through Amount to 
Customers or to apply a Required Harbours Licence Pass Through Amount for the 
benefit of Customers or potential Customers, it will do so on the basis, from the 
date and over the period specified in the notice from the Regulator. 

(j) The effect of an Approved Harbours Licence Pass Through Amount or a Required 
Harbours Licence Pass Through Amount must be: 

(i) shown on the bill of each affected Customer; or 

(ii) notified by public advertisement in a national newspaper; or 

(iii) otherwise notified to such Customers in a manner agreed by PNG Ports 
and the Regulator. 
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6. Service Standards 

6.1 Minimum Service Standards 

(a) PNG Ports must ensure that the Minimum Service Standards specified in 
Schedule 4 are satisfied in respect of each Declared Port at all times.   

(b) PNG Ports must submit to the Regulator no later than 1 March each year a Service 
Standards Report that demonstrates PNG Ports’ compliance with clause 6.1(a) 
and contains evidence of that compliance.  The Service Standards Report must be 
in such form (if any) as is required by the Regulator. 

(c) The Regulator may at any time audit PNG Ports’ compliance with clause 6.1(a).  
Without limiting the steps which the Regulator may take when conducting such an 
audit, the Regulator may: 

(i) require PNG Ports to provide information relevant to its compliance with 
clause 6.1(a); and 

(ii) inspect any assets, premises, property or records of PNG Ports relevant to 
its compliance with clause 6.1(a). 

(d) The Regulator must notify PNG Ports within 10 Business Days of commencing an 
audit under clause 6.1(c). 

(e) The Regulator or PNG Ports may at any time give written notice to the other of 
them that it requires the appointment of an independent international consultant for 
the purposes of this clause 6.1.  As soon as reasonably practicable after the giving 
of any such notice and after consulting with PNG Ports, the Regulator must appoint 
an appropriately qualified independent international consultant to report to the 
Regulator and PNG Ports, within three months, as to: 

(i) whether PNG Ports is in compliance with clause 6.1(a); and 

(ii) if PNG Ports is not in compliance with clause 6.1(a), the relevant Minimum 
Service Standards that have not been complied with and the nature and 
extent of the non-compliance.     

(f) The Regulator must not exercise its power under clauses 6.1(c) or (e) more than 
once per calendar year. 

(g) After considering: 

(i) any Service Standards Report submitted by PNG Ports to the Regulator in 
accordance with clause 6.1(b). 

(ii) any report provided in accordance with clause 6.1(d) by an international 
consultant (if any) appointed pursuant to that clause; and 

(iii) any further information obtained by the Regulator pursuant to clauses 
6.1(c) or (h) or otherwise,  

the Regulator must determine whether or not PNG Ports is in compliance with 
clause 6.1(a) and must give PNG Ports a Compliance Notice informing PNG Ports 
of that determination as soon as practicable after making its determination.  If the 
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Regulator has determined that PNG Ports is not in compliance with clause 6.1(a), 
the Regulator must specify in its Compliance Notice the relevant Minimum Service 
Standards that have not been complied with and must provide details of the non-
compliance, including the Declared Port at which the Minimum Service Standards 
have not been satisfied.   

(h) PNG Ports must, at its expense, provide the Regulator and any international 
consultant appointed pursuant to clause 6.1(e) with such access to PNG Ports' 
assets, premises, property, records, employees and contractors as the Regulator 
or the international consultant requires for the purposes of this clause 6.1. 

(i) The reasonable costs of any international consultant appointed pursuant to 
clause 6.1(d) must be borne by PNG Ports. 

6.2 Minimum Standards Price Discount 

(a) If the Regulator gives PNG Ports a Compliance Notice in accordance with clause 
6.1 stating that PNG Ports is not in compliance with clause 6.1(a), the Regulator 
may within five Business Days of giving that notice give PNG Ports a Remedial 
Notice requiring PNG Ports to remedy the non-compliance with clause 6.1(a) within 
a reasonable period specified by the Regulator in the notice. 

(b) If PNG Ports fails to: 

(i) remedy its non-compliance with clause 6.1(a) within the period specified in 
a Remedial Notice; and  

(ii) provide the Regulator with evidence to the satisfaction of the Regulator 
demonstrating PNG Ports’ compliance with clause 6.1(a), within the period 
specified in a Remedial Notice, 

the Regulator may give PNG Ports a Default Notice.  A Default Notice must specify 
the relevant Minimum Service Standards that have not been complied with and 
must provide details of the non-compliance, including the Declared Port at which 
the Minimum Service Standards have not been satisfied.  A separate Default 
Notice must be issued for each Declared Port.   

(c) From the day immediately following the day on which PNG Ports receives a Default 
Notice in accordance with clause 6.2(b) until the day on which the Regulator 
notifies PNG Ports in writing that the Regulator is satisfied that PNG Ports is in 
compliance with clause 6.1(a), the maximum amount that PNG Ports may charge 
for the supply of an Essential Port Service at the Declared Port specified in that 
Notice of Default is an amount equal to 80% of the MPi 

t determined in accordance 
with clause 2.2(c) and approved, deemed to be approved or set by the Regulator 
(as the case may be) pursuant to clause 3.1 for each Regulatory Year during which 
the Default Notice remains on foot.  PNG Ports may at any time after service of a 
Default Notice notify the Regulator that it considers that it is in compliance with 
clause 6.1(a).  Within 10 Business Days of receiving such a notice the Regulator 
must notify PNG Ports in writing whether or not the Regulator is satisfied that PNG 
Ports is in compliance with clause 6.1(a). 
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(d) For the avoidance of doubt: 

(i) a reduction in a maximum amount that may be charged by PNG Ports for 
the supply of an Essential Port Service during Regulatory Year t as a result 
of clause 6.2(c ) is not to be taken into account in any calculation made 
under clause 2.2(b) or (c), whether during that Regulatory Year t or during 
any subsequent Regulatory Year.  In particular, the reduction in maximum 
amount that may be charged is not to be taken into account in any 
calculation or determination of APi

t-1 (as defined in clause 2.2(c)) pi,
t, or pi, t-

1 (as defined in Schedule 2); and 

(ii) if a Default Notice is given in Regulatory Year t and the Regulator has not 
notified PNG Ports that the Regulator is satisfied that PNG Ports is in 
compliance with clause 6.1(a) by the commencement of Regulatory Year t 
+1 or any subsequent Regulatory Year, then from the commencement of 
that Regulatory Year t + 1 (and each subsequent Regulatory Year) the 
maximum amount that PNG Ports may charge for the supply of an 
Essential Port Service i at the Declared Port specified in that Notice of 
Default becomes an amount equal to 80% of the new MPi 

t  calculated for 
Regulatory Year t + 1 (or the subsequent Regulatory Year, as the case 
may be) in accordance with clause 2.2(c) and approved, deemed to be 
approved or set by the Regulator (as the case may be) pursuant to clause 
3.1. 

7. Competition Policy 

7.1 Ring Fencing 

(a) If the Regulator considers it necessary or desirable to do so in order to promote 
competition in a market for Contestable Services, it may serve a notice on PNG 
Ports specifying steps PNG Ports must take in order to separate its Essential Port 
Services business from a Contestable Services business or businesses operated 
by PNG Ports or Relevant Interest Holder in PNG Ports.  PNG Ports must comply 
with any such notice within 20 Business Days of service of the notice or within 
such longer period as the Regulator may allow. 

(b) Without limiting what may be required by the Regulator under paragraph 7.1(a) the 
Regulator may require: 

(i) that PNG Ports not provide Contestable Services (although a Relevant 
Interest Holder in PNG Ports or a Subsidiary of PNG Ports would be free to 
do so); 

(ii) require that any contract, arrangement or understanding between PNG 
Ports and a Relevant Interest Holder in PNG Ports or a Subsidiary of PNG 
Ports providing Contestable Services in relation to the provision of 
Essential Port Services by PNG Ports to the shareholder of PNG Ports not 
be entered into unless first approved by the Regulator; 
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(iii) that confidential information provided by a user of Essential Port Services 
to PNG Ports not be provided to employees, contractors or advisers of 
PNG Ports or a Relevant Interest Holder in PNG Ports or a Subsidiary of 
PNG Ports involved in the provision of Contestable Services. 

7.2 Stevedoring Access 

PNG Ports agrees to charge for Stevedoring Access on a fair and reasonable basis and, in 
the event of a dispute in respect of the amount of a charge for Stevedoring Access, PNG 
Ports agrees to charge such amount for Stevedoring Access as the Regulator determines 
to be fair and reasonable. 

7.3 Non discrimination 

PNG Ports must not in connection with the supply of an Essential Port Service or 
Stevedoring Access discriminate unreasonably between Customers who are in 
substantially the same circumstances. 

8. Obligation to Supply Essential Port Services 

8.1 Approved Port Closures 

(a) Subject to clause 8.1(h), PNG Ports must provide Essential Port Services to each 
person who seeks the provision of those services at a Declared Port. 

(b) PNG Ports may apply to the Regulator at any time for authorisation to close one or 
more Declared Harbours.  Each application must be in respect of one Declared 
Port only.  The application must: 

(i) be in such form (if any) as is required by the Regulator; and 

(ii) be supported by an explanation of why the closure of that port is sought by 
PNG Ports; and 

(iii) set out in sufficient detail the reasons why PNG Ports considers that the 
closure of that port satisfies the criteria for closure specified in clause 
8.1(c); and 

(iv) contain sufficient information, data, or other material to enable the 
Regulator to determine whether the application satisfies the criteria for 
closure specified in clause 8.1(c). 

(c) The Regulator may approve a closure of a Declared Port only if the Regulator is 
satisfied that: 

(i) alternate port facilities are available to serve existing users’ needs in the 
particular location; or 

(ii) for any other reason, the Declared Port is no longer required by users. 

(d) The Regulator: 

(i) must consult with the relevant government department or authority 
responsible for ports and harbours; and 
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(ii) may require PNG Ports to provide such further information, explanations or 
other material as the Regulator requires; and 

(iii) may inspect any assets, premises, property, accounts, records or other 
information or material of PNG Ports, 

in order to determine whether to, or whether it is authorised to, approve a closure 
of a Declared Port.   

(e) The Regulator or PNG Ports may, within 20 Business Days of an application to 
close a Declared Port submitted by PNG Ports to the Regulator under clause 
8.1(b), give written notice to the other of them that it requires the appointment of an 
independent international consultant for the purposes of this clause 8.1.  As soon 
as reasonably practicable after the giving of any such notice and after consulting 
with PNG Ports, the Regulator must appoint an appropriately qualified independent 
international consultant to report to the Regulator and PNG Ports whether PNG 
Ports' application satisfies the criteria for closure specified in clause 8.1(c).   

(f) After considering: 

(i) any information, explanations or other material provided by PNG Ports 
under clause 8.1(b) or 8.1(d)(ii); 

(ii) any information, data or other material obtained by the Regulator under 
clause 8.1(d)(i) or (iii); 

(iii) any report provided in accordance with clause 8.1(e) by an international 
consultant (if any) appointed pursuant to that clause; and 

(iv) the criteria for closure specified in clause 8.1(c), 

the Regulator must determine whether or not to approve a closure of a Declared 
Port sought by PNG Ports.   

(g) The Regulator must give PNG Ports notice of its determination to approve or not 
approve the closure of a Declared Port under clause 8.1(f) within three months.  If 
the Regulator does not so notify PNG Ports within that period, it is deemed to have 
approved the closure of the Declared Port.   

(h) If the Regulator notifies PNG Ports that it has approved the closure of a Declared 
Port, or if the Regulator is deemed to have approved the closure of the Declared 
Port under clause 8.1(g), PNG Ports is not obliged to supply Essential Port 
Services to any person, and is not subject to Minimum Service Standards, in 
respect of that closed port from the last day of the Regulatory Year in which that 
approval was provided. 

(i) An approval or deemed approval by the Regulator of the closure of a Declared Port 
is automatically revoked if, at any time after that approval, PNG Ports provides any 
person with an Essential Port Service in respect of that closed port. 

(j) PNG Ports must, at its expense, provide the Regulator and any international 
consultant appointed pursuant to clause 8.1(e) with such access to PNG Ports' 
assets, premises, property, accounts, records, other information or material, 
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employees and contractors as the Regulator or the international consultant 
requires for the purposes of this clause 8.1. 

(k) The reasonable costs of any international consultant appointed pursuant to 
clause 8.1(e) must be borne by PNG Ports. 

9. Amendment of Regulatory Contract 

9.1 Agreed Amendments 

(a) Subject to clause 9.1(b), this Contract may be varied from time to time by written 
agreement between the Regulator and PNG Ports but any such variation must not 
be inconsistent with the Regulatory Principles or the requirements of the 
Independent Consumer and Competition Commission Act 2002. 

(b) No variation may be made to this Contract unless: 

(i) at least 40 Business Days prior to any such variation taking effect: 

(A) the Regulator has published a notice describing the proposed 
variation in both the National Gazette and a daily newspaper 
circulating nationally and inviting the making of submissions in 
relation to the proposed variation not less than 20 Business Days 
after the date of publication of that notice; 

(B) the Regulator has provided a notice to the Minister responsible for 
the Harbours Act describing the proposed variation; and 

(C) the Regulator has made available, for inspection or purchase by 
the public, copies of the precise form of the proposed variation; 
and 

(ii) the Regulator has considered such submissions in relation to the proposed 
variation as it receives under clause 9.1(b)(i). 

9.2 Amendments made by virtue of the operation of the Independent Consumer and 
Competition Commission Act 2002 

If, with the consent of PNG Ports, any service comprising Essential Port Services or 
Stevedoring Access ceases to be a regulated service (as that term is defined in the 
Independent Consumer and Competition Commission Act 2002), this Contract will be 
varied, in accordance with the operation of section 33(4) of the Independent Consumer and 
Competition Commission Act 2002, by deleting any reference in this Contract to such of 
those services as have ceased to be regulated services. 

10. Termination of Regulatory Contract 

10.1 Agreed termination 

This Contract may be terminated at any time by written agreement between the Regulator 
and PNG Ports. 
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10.2 Termination by virtue of the operation of the Independent Consumer and 
Competition Commission Act 2002 

This Contract will terminate automatically if PNG Ports ceases to be a regulated entity (as 
that term is defined in the Independent Consumer and Competition Commission Act 2002). 
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SCHEDULE 1  -  MAXIMUM TARIFFS FOR FIRST REGULATORY YEAR 

[The maximum tariffs for Wharfage, Berthage, Berth Reservation services will be available when 
the final regulatory contract is released]. 

 
SCHEDULE 2 – TARIFF FORMULAE 

Part 1.  Average Revenue Change (No Port Closures) 

The change in forecast average revenue for Subsequent Regulatory Year t (ARt) is calculated as 
follows: 

ARt = n            
Σ      pi, t * qi, 

t-1 
i=1         

 n            
Σ      pi, t-1 * qi, 

t-1 
i=1         

where 

there are n tariffs; 

pi 
t is the rate for tariff i proposed to apply in Regulatory Year t in a statement given under 

clause 3.1; 

pi 
t-1 is the rate for tariff i that applied in Regulatory Year t-1; and 

qi
t-1 is the actual chargeable quantity in relation to tariff i that was supplied by PNG Ports in 

the 12 months between 30 June of Regulatory Year t-1 and 30 June of Regulatory Year t-
2. 

Part 2.  Essential Services Price Control 

The Essential Services Price Control for Regulatory Year t (ESPCt) is calculated as follows: 

ESPCt = PNGCPIt-1  + Xt  - CEFt 

             PNGCPIt-2 

where: 

PNGCPI t-1 is the Adjusted PNGCPI for the 12 month period ending 30  June in 
Regulatory Year t-1 and is calculated in accordance with Part 4 of this Schedule 2; 
and 

PNGCPI t-2 is the Adjusted PNGCPI for the 12 month period ending 30 June in 
Regulatory Year t-2 and is calculated in accordance with Part 4 of this Schedule 2. 

Xt is the Price Control Factor for Regulatory Year t and equals: 

(a) where Regulatory Year t is 2010 : 0.10; 
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(b) where Regulatory Year t is 2011 = xxx [ The Commission is seeking 
comments on the appropriate x factor to apply. Please see discussion on 
section 8.5 of the Draft Report]   

(b) in any other case: 0; and 

 

Part 3.  Average Revenue Change (Approved Port Closures) 

The change in forecast average revenue for Subsequent Regulatory Year t [AR(APC)t)], adjusted 
to allow for one or more Approved Port Closure, is calculated as follows: 

AR(APC)t = n            
Σ       pi, t * { qi, 

t-1 – cpqi
 t-1 } 

i=1         

 n            
Σ     { pi, t-1 * qi, 

t-1 } – { doc + ahoc }  
i=1         

where 

there are n tariffs; 

pi 
t is the rate for tariff i proposed to apply in Regulatory Year t in a statement given under 

clause 3.1; 

pi 
t-1 is the rate for tariff i that applied in Regulatory Year t-1; 

qi
t-1 is the actual chargeable quantity in relation to tariff i that was supplied by PNG Ports in 

the 12 months between 30 June of Regulatory Year t-1 and 30 June of Regulatory Year t-
2; 

cpqi
 t-1 is the actual chargeable quantity in relation to tariff i that was supplied by PNG Ports 

in respect of ports closed on the last day of Regulatory Year t – 1, which quantity was 
supplied during the 12 months between 30 June of Regulatory Year t-1 and 30 June of 
Regulatory Year t-2; 

doc is the total amount of direct operating and maintenance costs (expressed in Kina) 
incurred by PNG Ports during the 12 months between 30 June of Regulatory Year t-2 and 
30 June of Regulatory Year t-3 in respect of ports closed during Regulatory Year t- 1; and  

ahoc is the total amount [per annum] of avoidable head office costs incurred by PNG Ports 
[during the 12 months between 30 June of Regulatory Year t-2 and 30 June of Regulatory 
Year t-3] in respect of ports closed during Regulatory Year t- 1 and likely not to be incurred 
by PNG Ports in Regulatory Year t as a result of the port closures. 

Part 4.  Adjusted PNG CPI 

The Adjusted PNG CPI for the 12 month period ending on 30 June in Regulatory Year t or calendar 
year t (PNGCPIt) is calculated as follows: 

PNGCPIt = { PNGCPI(q4, t-1) + PNGCPI(q1, t) + PNGCPI(q2, t) + PNGCPI(q3, t)} / 4 
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where: 

PNGCPI for a Quarter (q) is the Adjusted CPI All Groups Series for All Urban 
Centres published by the National Statistics Office;  

PNGCPI(q4, t-1) is the PNGCPI for the Quarter ending on 31 December in Regulatory 
Year t-1 or calendar year t-1; 

PNGCPI(q1, t) is the PNGCPI for the Quarter ending on 31 March in Regulatory Year 
t or calendar year t ; 

PNGCPI(q2, t) is the PNGCPI for the Quarter ending on 30 June in Regulatory Year t 
or calendar year t; and 

PNGCPI(q3, t) is the PNGCPI for the Quarter ending on 30 September in Regulatory 
Year t or calendar year t. 

In all cases, the Adjusted PNG CPI is to be adjusted to remove betel nut, alcohol, tobacco 
and fresh food prices. 

Part 5.  Capital Efficiency Factor (CEFt) 

[please refer to section 8.5 of the Draft Report. The Commission is seeking comments on the use 
of X factors that will act as a capital efficiency factor. The x factor will not be totally reliant on PNG 
Ports meeting a certain level of capital expenditure but will also depend on the level of demand. 
Currently the following obligations and x factors may apply]  

PNG Ports will be required to provide an annual capital expenditure report 
comparing its proposed capital expenditure against the actual capital expenditure 
for the previous year. The Commission will then allow the following X factors 
depending on the capital expenditure over that period: 

 

CERt X 2010 X 2011 X 2012 X 2013 X 2014 

Less than 0.50 0% 0% 0% 0% 0% 

At least 0.50 but less than 
0.60 2% 

0% 0% 0% 0% 

At least 0.60 but less than 
0.70 3%,  

3% 0% 0% 0% 

At least 0.70 but less than 
0.80 5% 

5% 0% 0% 0% 

At least 0.80 but less than 
0.90 10% 

5% 0% 0% 0% 

At least 0.90 10% 10% 0% 0% 0% 
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Part 6.  Changes in calculation of CPI 

If a source of data described in this Contract is no longer published, or if any other change occurs 
in relation to such data which would cause the continued use of the source to result in inaccurate 
comparisons between data calculated using the source prior to the change and data calculated 
using the source after the change, then the Regulator may by notice to PNG Ports substitute an 
alternative source of such data to apply from a date determined by the Regulator in the notice. 
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SCHEDULE 3  -  REBALANCING CONTROL 

The Rebalancing Control for Regulatory Year t (RCt) is calculated as follows: 

RCt = ESPCt + 0.015    

where: 

ESPCt means the Essential Services Price Control for Regulatory Year t as determined in 
accordance with Part 2 of Schedule 2. 
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SCHEDULE 4  -  MINIMUM SERVICE STANDARDS 

1. Wharves must be maintained: 

• in a condition which is suitable for safely berthing a vessel with a minimum size of 
Length 57m, Beam 9.8m, Draft 3.3m;  

• in such condition to enable the safe carriage of a fully loaded standard “20 foot” 
container, placed onto a standard tractor-drawn 4 wheel container-trailer. 

2. A suitable hardstand area must be maintained at each wharf or end of causeway to allow 
for the manoeuvre of a tractor and container-trailer. As a minimum, the hardstand must be 
reasonably smooth and level gravel, free draining, and have area allocated for the storage 
of at least 10 containers, stacked single height. 

3. Roads and pavements within a wharf must be maintained in a well graded condition, free of 
large potholes or failed areas, freely draining and such that container trucks can load, 
unload and turn without undue hindrance. 

4. The minimum security requirement will be a robust 1.8m high chain wire fence maintained 
around each wharf area, with lockable access gates 4.2m wide.  The fence must not have 
holes or gaps which would allow an unauthorised person to enter. 

5. A suitably equipped office must be maintained and must be manned at least during normal 
office hours, with functioning radio facilities available for communication from, to and with 
vessels wishing to obtain Essential Port Services or requiring any other service. 

6. Town water must be available to reprovision vessels. 

7. Full telecommunications service must be supplied to the port office. 

8. Power (3ph 415 v) must be available, supported by a functioning back-up generator of 
suitable capacity, if primary power supply is PNG Power reticulated supply. 

9. Ensure that a minimum of 80% of all Refer points are functioning at all times at all ports 
where there is 10 or more refer points, supported by a functioning back-up generator of 
suitable capacity, if primary power supply is PNG Power reticulated supply. In Ports with 
less than 10 refer points at least 60% should be fully functioning supported by a functioning 
back-up generator of suitable capacity, if primary power supply is PNG Power reticulated 
supply.  
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SCHEDULE 5  -  REGULATORY PRINCIPLES 

1. There must be an examination of: 

(a) the appropriate rate of return to apply in setting the new price path; and 

(b) the level of future capital expenditure and operating expenditure to maintain 
service levels, including any efficiency factor to be applied to operating 
expenditure.  

(c) The Capital stock will be treated as having a starting value as at 1 January 2009 of 
K285,500.00 

2. PNG Ports must be regulated under an incentive regulation approach. 

3. A building block approach must be adopted, consisting of the following components: 

(a) initial capital stock; 

(b) return on capital (WACC); 

(c) new capital expenditure; 

(d) return of capital - economic depreciation; and 

(e) operating expenses. 

4. Consideration must be given to establishing a glide path adjustment with a sharing of 
efficiency gains between PNG Ports and consumers of Essential Port Services. 

 

5.  The CSO  Funding 

(a) Operating CSO  

PNG Ports will be permitted to cross subsidise ports throughout PNG for the five 
years of this regulatory contract. 

For any port not recovering it operating costs through revenues, PNG Ports must 
provide the Commission with the following: 

(i) Evidence that the port in question has been unable to recover the costs 
associated with its operation over at least two out of the past four years 

(ii) Evidence of the all steps taken over this period to reduce operating costs to 
their absolute minimum 

(iii) Evidence of the steps taken to increase the demands associated with each 
port 

(iv) Evidence that PNG Ports has undertaken consultation with the relevant 
shipping stakeholders to consider the size of the price increases that could 
be borne by the industry without resulting in a reduction in services. 

Once this has been provided, the Commission and PNG Ports will agree on the necessary 
price path for these ports. Furthermore, as all ports move toward full cost recovery 
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the Commission will monitor the prices at remaining profitable ports and would 
expect as the need for the cross subsidy is reduced so to would be the prices 
charged at these profitable ports.  

PNG Ports will provide an annual report on the performance of any port where 
prices have been increased outside the settings contained in the regulatory 
contract. This report will include the following: 

(v) An assessment of the impact on demand from increased prices 

(vi) An assessment of the profitability of the port in question 

(vii) An assessment of the sustainability of further price increases 

(viii) An assessment of the operating cost efficiency across the port 

(ix) An assessment of the increased service level provided at the port given the 
increased revenue generated. 

(b) Capital CSO 

The capital CSO will be funded out of funds raised by PNG Ports from alternative 
sources, including but not limited to: 

(i) Project investments 

(ii) Provincial Governments 

(iii) Coastal and international Shippers 

(iv) Motukea 

 Where capital is raised through a joint venture the Commission will register any 
agreement regarding the use of the infrastructure resulting from this investment. 

 In terms of revenue collected through the deed of agreement between Motukea 
and PNG Ports, the following accounting treatment will be required:  

(i) Any monies received by PNG Ports from Motukea via the arrangements 
established as part of the deed of agreement should be considered as an 
asset of PNG Ports 

(ii) Such monies should be invested in a risk free bank account within PNG 

(iii) The asset should be reported by PNG Ports on its balance sheet, as 
capital CSO held at bank 

(iv) An offsetting liability should also be carried on PNG Ports balance sheet for 
future capital CSO payments. 

Small scale capital investments, requiring a capital CSO at outlying ports will be 
funded directly from PNG Ports’ balance sheet at PNG Ports discretion. Any large 
scale capital investments will require the Commission’s approval as to the release 
of funds of the particular investment. The Commission will be looking at the 
underlying business case for the investment. Unless a satisfactory investment case 
can be made the Commission will not allow the relevant capital to be spent unless 
it can be demonstrated that without the investment the underlying infrastructure 
would be forced to close immediately.  
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Where the Commission can establish that the capital investment would result in an 
economic return, albeit lower than the return established by the Weighted Average 
Cost of Capital (WACC), the capital will be rolled into the capital base. However, 
only the equivalent amount of capital sufficient to generate a return equal to the 
WACC will be included. 

As part its annual reporting requirements PNG Ports will provide: 

(i) An annual statement as to the money collected from Motukea 

(ii) The balance sheet reporting as to the movement with the asset and 
liabilities associated with the Motukea revenue 

(iii) A report on the various small scale projects funded from the Motukea 
revenue 

(iv) A report on the large scale projects proposed to be funded from the 
Motukea revenue, including investment cases for each project. 

All relevant information must be included in the annual price submission to the Commission as part 
of the supporting documentation referred to in Schedule 2. 
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SCHEDULE 6  -  PNG PORTs FORECAST CAPITAL EXPENDITURE  

 Project CAPEX (Kina) 

Lae Berth 3 Extension  78,000,000 

Kimbe berth modifications  10,000,000 

Lae Tanker Berth & Cement Factory Extn 275,000,000 

Mobile harbour Cranes (Lae & POM) 30,000,000 

Lae Passenger Terminal upgrade  3,000,000 

Lae Port Office rehabilitation  1,000,000 

POM Berth 4a Extension  280,000,000 

POM Berth 4a Concrete repairs 15,000,000 

Wewak Overseas Wharf Extension 84,000,000 

Daru Trestle Rehabilitation  18,000,000 

Daru Causeway Repairs 3,100,000 

POM Main Wharf Rehabilitation 13,000,000 

Kimbe Barge to relived acute congestion  6,000,000 

POM Barge - Dangerous Goods handing  10,000,000 

Dredging of all 17 Harbours  10,000,000 

Inland Container Terminals  54,000,000 

Buka Coast Wharf rehabilitation 4,500,000 

Buka Pavement repairs 1,600,000 

Lae Stevedores Mess rehabilitation  900,000 

Design work tanker loading platform 5,000,000 

Security Scanning 15,000,000 

POM Stevedores Mess Rehab 900,000 

Lae berth 3 Concrete repairs  1,500,000 

Lae Tanker berth extension design 5,500,000 

Lae pavement Repairs  2,500,000 

POM Reefer Points upgrade   700,000 
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SCHEDULE 7 - EXCHANGE RATE MOVEMENTS 

Part 1 – Real Budgeted Accumulated Capital Expenditure 

 

[Please refer to section 9.7 of the Draft Report]  

 

  

2009  

2010  

2011  

2012  

2013  

2014  

  

 

Part 2 – Assumed US Dollars/Kina Exchange Rate 

[Please refer to section 9.7 of the Draft Report]  

 

  

2008  

2009  

2010  

2011  

2012  

2013  

2014  
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SCHEDULE 8 - PROJECTS 

 

Please note section 9.5 of the Draft Report. Schedule 8 will have the rolling strategic asset plans of 
PNG Ports. 

SCHEDULE 9 – PORT BY PORT CAPITAL EXPENDITURE

 

Please note section 9.8 of the Draft Report. This Schedule will be updated to reflect PNG Port’s 
current capital expenditure which the Commission has allowed to be built into the regulatory model. 
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