


PAPUA NEW GUINEA GOVERNMENT

NATIONAL EXECUTIVE COUNCIL

Decision No: 51 /2009 MeetingNot: 02/2009
subject: NATIONAL ICT PCLICY PHASE 2 REFCRMS

On 25" March 2009, Councii:

PJ

noted the content of Policy Submission No.38/20065;
approved to amend the Government Policy by:

(a) approving the document titled "National ICT Policy Phase 2 Reforms
Final Report” presented by the Minister for Communication &

Information pursuant to the NEC Decision No. 21/2008 (the Final

Report);

(b) approving that the current industry structure and participation is to be
preserved pending the enactment cof legislation to give effect (o
Government Policy articulated in the Final Report;

(¢} pending the enactment of iegisiation to give effect to the Government
Policy articulated in the Final Report, approving as Government Pelicy
that, uniess the Minister for Communication & Information specifically
agrees in writing otherwise:

i) Telikom will continue as the sole holder of a General Carrier
Licence;

i) Existing carriers will be permittea to operate in accordance with
the law and their licences;

ili)  no new General Carrier or Public Mobile Licences will be issued;




(e)
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iv) any new Value Added Services licence issued wili be expressed {o
operate only until the commencement of the new licensing
regime as set out in Chapter 1 of this Final Report;

V) no power to revoke an existing ticence will be exercised, without
the holder of the licence so requesting;

vi) noamendments will be made to any existing licences, permits or
authorities (including imposing any new licence conditions under
a declaration of conditions of licences under section 63 of the
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vil) no determination of @ Code of Practice under section 66, section
66A or section 66B of the Telecommunications Act 1996 may be
made;

vili) no codes or rules will be made, varied or revoked under section
40 of the ICCC Act relating to the conduct of a participant in the
telecommunications industry, being a regulated industry declared

under section 19A of the Telecommunications Act 1996; and

ixX) any determination made under section 84 of the
Telecommunications Act 1296 will be expressed to be an interim
decision only and will expire no later than 215 December 2009.

directing that all Government Departments anc agencies, including the
ICCC and PANGTEL, will provide their full cooperation to the
Department of Communication & Information and its consultants in
connection with the transition from the current regulatory regime 1o
the new regulatory regime as detziled in the Final Report;

directing the Minister for Communication & Information to oversee the
formulation of all necessary legislation, licences, agreements, and other
details necessary for the effective implementation of this Government
Palicy;
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approving a budget allocation of K36 million for one off costs for the
establishment of NICTA and uitimate disbanaing of PANGTEL,
including consultancy fees to advise and assist in formulation of a
detailed implementation plan and potential redundancy payments for
existing PANGTEL staff, capacity building in the Department of
Communication & Information and consultancy fees for
implementation of the policy reforms and directing the Secretaries for
Department of Treasury and Department of Finance to secure this
funding from the unspent monies held in Trust Account or saving
identified under the First Quarter Review 2009,
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—

M. T. SOMARE Chairman

A2 kA
————

Manly Ua Acting Secretary, NEC'

Date: 38 March 2009

Bistribution:

MINYSTER FOR COMMUNICATION & INFORMATION/MINISTER FOR
TREASURY & FINANCE/MINISTER FOR PUBLIC ERTERPRISE/MINISTER FOR
NATIONAL PLANRNING & DISTRICT DEVELOPMENT /ATTORNEY-GENERAL &
MINISTER FOR JUSTICE /COMMUNICATION & IKRFORMATION
/TREASURY/FINANCE/NATIONAL PLANRING & KMONITORING/PUBLIC
ENTERPRISE/PM&NEC/ JUSTICE/
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PART A THE PATH TO OPEN COMPETITION -
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LICENSING ARRANGEMENTS

Licensing responsibilities will be assigned to a single ICT regulator known as the National Information
and Communication Technology Authority or NICTA. The licensing application process will be codified
within a legislative instrument.

A simple, three-tier horizontal licensing structure will be implemented in PNG based on the
categorisation of operator licensees as network providers, service providers or content providers.

All new operator licences will be technology and service neutral thereby ensuring that licensees are not
artificially constrained with regard to their service and technology decisions. Operator licensing will be
kept conceptually distinct from the use of licences to ration scarce resources, such as
telecommunications radiofrequency spectrum.

The distinction between class and individual operator licences will be clarified. Class licences will
automatically apply if the applicant meets minimum eligibility criteria. Individual licences will be capable
of being granted at any time based on a case-by-case analysis.

Regulatory barriers to market entry will be reduced via the increased use of class licensing in conjunction
with increased regulatory forbearance.

The radiofrequency spectrum management regime will be reviewed by NICTA with an emphasis on key
policy principles and spectrum management plans. A clear mechanism for spectrum allocation and
assignment will be adopted.

All licence fees will be made consistent and transparent, underpinned by a requirement that licence fees
should seek to better reflect economic costs (including, where relevant, opportunity costs, as in the case
of future allocation of scarce spectrum). In considering the inclusion of opportunity costs in future
licensing fees, NICTA will balance the allocation of scarce resources (such as spectrum and numbering)
with the broader policy objectives of network deployment, service provision and affordability.

INTERNATIONAL GATEWAY LIBERALISATION

Liberalisation of the international telecommunications gateway (IGW) will occur as early as practicable
(preferably by October 2009). Network providers will be permitted to operate an IGW if they meet certain
minimum licensing criteria. Any licensing fees will be consistent with the criteria in Reform 1.7.

IGW infrastructure will initially be exempted from the access regime as part of transitional arrangements
and to preserve investment incentives. This specific exemption will expire on 1 July 2012 (on the
assumption that liberalisation commences in October 2009). After that date, IGW services will be subject
to potential regulation under the declaration criteria in the revised wholesale access regime.

Care must be taken in setting minimum criteria for a licence to operate an IGW so that NICTA does not
lose control over the IGW market. VSAT operators may be potential candidates for class licences.

WHOLESALE REGULATION AND ACCESS

Wholesale access and interconnection obligations will be applied to regulated ‘declared’ services and
facilities, not particular regulated entities. All relevant licensees will be subject to, and benefit from, such
regulation. The process for declaring entities and services in the ICCC Act (and therefore the use of
Regulatory Contracts) will not apply to the ICT sector.

Fixed and mobile terminating access services will be declared services under the legislation. Absent
commercial arrangements, potential competition benefits can be secured from declared facility sharing
and mobile roaming to the extent it is uneconomic to duplicate infrastructure. Whether such services are
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declared will be assessed by NICTA against the criteria specified in Reform 3.3.

Declaration of additional services will occur based on an assessment against the legislated criteria. The
precise terms to be prescribed will be formulated in the enabling legislation and will capture the following
specific principles: :

NICTA must recommend declaration if it is satisfied that all of the following criteria are met:

1 the declaration of the service to which is access is sought is necessary for the promotion of
competition, in particular:

« the service to which access is sought cannot be economically or technically substituted,

« lack of access to the service would pose a barrier to entry that is likely to make otherwise efficient
entry into the market uneconomic;

2 declaration of access to the service would not compromise the incentives for otherwise efficient
investment; and

3 itis technically feasible to provide the service to which access is sought, taking account of the
effects, or likely effects, that supplying the service would have on the operation or performance of the
infrastructure used to provide the service.

The declaration criteria will be prescribed in legislation.

NICTA should undertake declaration inquiries and make recommendations to the Minister for
Communication and Information. The Minister will be permitted to either accept or reject the
recommendations.

Pricing principles will be legislated and removed from all other regulatory instruments. The principles will
adopt internationally well-established costing methodologies. The precise principles will be formulated in
the enabling legislation and will promote infrastructure investment by ensuring full cost recovery as
discussed in section 2.4 of Chapter 3 of this Final Report.

NICTA will determine access disputes for declared services under a negotiate/arbitrate model. Within 12
months of its establishment, NICTA must publish guidelines detailing how it will apply the legislative
pricing principles to various types of access disputes.

Access providers will be permitted to submit binding Reference Interconnection Offers to NICTA for pre-
approval for an appropriate period (for example, 3-5 years).

All service declarations will be subject to regulatory review within 5 years of declaration. If the criteria for
declaration are no longer met, the declaration will be permitted to expire.

RETAIL REGULATION AND PRICING

The current retail price regulation of Telikom's mobile services will be removed. In respect of Telikom’s
fixed network services, NICTA must conduct a review to determine whether ongoing retail price
regulation of these services is warranted. This review (applying the criteria in Reform 4.3 below) should
be completed as soon as practical.

Retall price regulation should not be required in the face of more effective and efficient access regulation
and greater competition under these Phase 2 reforms. Accordingly, the following general reforms
concerning retail price regulation will apply:

» the Regulatory Contract mechanism in the ICCC Act will no longer apply to regulate retail prices in
the ICT sector;

« amechanism for regulating retail prices will be retained in the Telecommunications Act (even if not in
active use),

» retail price regulation under these provisions will come within the powers and functions of NICTA:
and

o when assessing the need for retail price regulation under these provisions NICTA will be required to
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apply the test set out in Reform 4.3 below.

These retail price regulation provisions will have potential application to all operators.

In determining whether retail price regulation of an operator's services is warranted NICTA will be
required to be satisfied that all of the following criteria are met:

» the operator has substantial market power in the provision of the service and this is highly likely to
persist over the period of regulation;

¢ the substantial market power is causing and is likely to cause material harm to end-users,
« that harm could be substantially mitigated via the imposition of retail price regulation; and

o the benefits of imposing retail price regulation outweigh any detriments, including any potential costs
arising from market distortions or delays to the development of competition.

PART B THE FUTURE OF COMMUNITY SERVICES

5.1

52

53
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UNIVERSAL ACCESS SCHEME

A new Universal Access Scheme (UAS) will be developed that retains the existing mandatory roll-out
obligations but improves the effectiveness of the arrangements.

A UAS Fund will be established to meet the other Government objectives for the UAS including Internet
access and voice access outside the mandatory roll-out areas.

The UAS Fund will be financed by a combination of;

o industry levies based on a percentage of net revenues (gross revenues less interconnection payments) of
licensed operators;

« donor funding (loans, grants, gifts); and
o direct Government funding.

The industry levy will not be imposed before January 2011. Prior to this time, the Government wiil consider a
pilot program in order to test and demonstrate the effective operation of the UAS.

UAS governance arrangements will be prescribed in legislation to ensure the proper administration of the
UAS. These governance arrangements will include the following features:

1 UAS Board: A flexible, non-permanent UAS Board will be established comprising representatives from
each of the Department of Communication and Information, NICTA, the Department of National Planning
and industry/commerce. The UAS Board will (based on statutory criteria):

« develop specific indicators of ICT access, consistent with international experience and shall indentify
appropriate target projects in a reasonable time frame;

« consider, produce and publish a list of projects ranked in order of priority; and
e submit the list of ranked projects to the Minister for endorsement.

2 Minister of Communication and Information: The Minister of Communication and Information wil!
review the recommendations and the process of the UAS Board to ensure that the statutory criteria is
appropriately applied. This review will not be an in depth review of substance or re-evaluation of criteria.
The Minister's role is limited to either accepting or rejecting the list of projects (or part thereof) submitted
by the UAS Board.

3 NICTA: NICTA (through its UAS Secretariat) will implement UAS decisions of the Minister, including
administering tenders, awarding and monitoring contracts and issuing associated licences if the entity is
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not already appropriately licensed.

Fund Administrator: An independent, transparent and accountable fund administrator will be appointed
to hold and distribute the UAS Fund upon direction from NICTA.

C SUPPORTING ARRANGEMENTS

6.1

6.2

6.3

6.4

6.5

6.6

6.7

INSTITUTIONAL ARRANGEMENTS

A new converged ICT regulator to be known as the National Information and Communication
Technology Authority will be the regulator for the entire ICT sector. NICTA will possess all
necessary licensing functions and powers. The Board of NICTA will be established during the
transitional period. The assets of PANGTEL will be transferred to NICTA during the transition
period. Following the transition period NICTA will take responsibility for regulation of the ICT
sector. PANGTEL will thereafter be disbanded.

NICTA as the new ICT regulator will have all ex-ante functions and powers relevant to the
regulation of the ICT sector, including:

e« managing market entry (i.e. licensing),

« facilitating wholesale access and interconnection, including recommendations for declaration
of services and arbitration powers to determine terms and conditions of access under a
negotiate/arbitrate model;

« administration of any necessary retail price regulation for the ICT sector;

« allocation, assignment and ongoing management of radio spectrum and numbering;
« enforcement, including information gathering powers ;

¢ dispute resolution,

« monitoring and enforcing obligations under the UAS regime;

« monitoring quality of service performance standards; and

« rule making, guidelines and Codes of Practice.

The ICCC will retain its functions and powers in respect of generic competition law. A member of
the ICCC will sit on the arbitral panel for all interconnection and access arbitrations.

NICTA and the ICCC will be encouraged to consult where appropriate on competition and
economic matters impacting on the ICT sector.

The ICCC will be required to consult with NICTA in relation to all ICCC decision-making on ICT
matters.

NICTA will be governed by a board of 3 to 5 persons. The terms and conditions of appointment
will be set out in legislation. An Appointments Committee will be established by legislation and
comprise representatives of Government (including the Prime Minister and the Minister for
Communication and Information), the Leader of the Opposition and a representative of industry
and commerce. The Head of State will appoint members of NICTA on advice from the
Appointments Committee.

Legislative obligations will require both regulators to co-operate to ensure efficient and consistent
decision-making in respect of the ICT sector.

NICTA will have sufficient financial and human resources to fulfil its mandate and maintain its
independence. NICTA will receive funding only from permitted sources as set out in legislation.
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NICTA will be required to operate in an open and transparent manner and be accountable to
Parliament and the courts in its operations. It will also be required to keep audited accounts,
comply with codified consultation procedures and be subject to prescribed appellate review.

INFORMATION SECURITY

Criminal laws are likely to be required to control and prohibit attacks on the security and integrity
of computer systems, including hacking, illegal interception and interference with the availability
of computer systems.

Clear procedures meeting international privacy standards will be established for government
access to communications and stored data when needed for the investigation of crimes. These
procedures should be aimed at providing an adequate level of assurance that the Government
cannot unjustifiably monitor private communications.

The new privacy standards will be developed in a national law for interception of communications
(telephone calls, email and other electronic communications), and for search and seizure orders
for computer data.

Appropriate laws and procedures will be developed to facilitate electronic payments and to
ensure that consumers and small businesses who transact business online have recourse if
transactions fail or online purchases are unsatisfactory. These laws and procedures will include
protections to prevent merchants from misusing consumer data.

PNG's existing intellectual property laws will be reviewed to ensure that they provide adequate
protection for digitised forms of intellectual property.

Procedures will be established for taking all critical systems offline in the event of a war, disaster
or civil disturbance which might otherwise place those systems at risk.

TECHNICAL REGULATION

NICTA must complete the proposed numbering plan changes and take steps to relax numbering
forecasting requirements. NICTA must also implement administrative procedures aimed at
improving response times to applications.

NICTA should undertake industry consultation and a cost-benefit analysis in relation to the
introduction of mobile number portability at a point in the future that takes into account the
competing priorities of NICTA and the level of mobile penetration that warrants such a review.

NICTA must consolidate the existing Telecommunications Interconnection Code of Practice
(issued by the ICCC) and the Multi-Carrier Interconnection Technical Code of Practice (issued by
PANGTEL) into one interconnection code as part of a review of interconnection technical
arrangements.

NICTA should undertake industry consultation and a cost-benefit analysis in relation to the
introduction of pre-selection at a point in the future that takes into account NICTA's competing
priorities and the level of demand for pre-selection that justifies the associated costs.

All fees for services provided by NICTA must be clearly set out and determined in accordance
with a transparent cost-recovery methodology.

NICTA must review existing spectrum radiofrequency band codes and technical specifications to
ensure they accurately reflect current usage.
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PART D TIMING AND IMPLEMENTATION
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TRANSITIONAL ARRANGEMENTS

The move to open competition will be comprehensive and implemented on a timely basis, subject
to transitional arrangements and the time required for proper formulation and introduction of new
regutatory structures.

Licence migration will be encouraged on a voluntary basis. Existing licensees should ideally
receive sufficient benefits under the new licensing structure to offset any detriments they receive
by surrendering existing licences.

New licences will only be issued under the new licensing regime. However, in issuing new
licences, NICTA will have regard to Government Policy and any rights held by existing licensees.

NICTA must aim to complete migration of licences from the old regime to the new regime within
12 months of commencement of the new regime.

|CCC and PANGTEL will provide their full co-operation to the Department of Communication and
Information and its consultants in connection with the transition from the current regulatory
regime to the new regulatory regime as detailed in this Final Report. Specifically, (but without
limiting the obligation to provide full co-operation) as soon as practicable after being notified of
this Government Policy the ICCC and PANGTEL will provide to the Department of
Communication and Information:

« copies of all General Carrier, Public Mobile and Value Added Services Licences;
« copies of all current and previously issued spectrum and cabling licences;

« copies of all current and previously agreed spectrum usage agreements;

« copies of all customer equipment and cabling permits;

« copies of all other permits or authorities provided by the ICCC or PANGTEL; and

« all information reasonably requested by the Department of Communication and Information to
implement Government Policy articulated in this Final Report.

Pending the enactment of legislation to give effect to the Government Policy articulated in the
various reforms set out in this Final Report, it is Government Policy that the current industry
structure and participation be preserved. Specifically, uniess the Minister agrees in writing
otherwise:

« Telikom will continue as the sole holder of a General Carrier Licence;
o existing carriers will be permitted to operate in accordance with the law and their licences;
« no new General Carrier or Public Mobile Licences will be issued;

« any new Value Added Services Licence issued will be expressed to operate only until the
commencement of the new licensing regime as set out in Chapter 1 of this Final Report;

¢ no power to revoke an existing licence will be exercised, without the holder of the licence so
requesting;

« no amendments will be made to any existing licences, permits or authorities (including
imposing any new licence conditions under a declaration of conditions of licences under
section 63 of the Telecommunications Act or otherwise);

¢« no determination of a Code of Practice under section 66, section 66A or section 668 of the
Telecommunications Act may be made;
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no codes or rules will be made, varied or revoked under section 40 of the ICCC Act relating to
the conduct of a participant in the telecommunications industry, being a regulated industry
declared under section 19A of the Telecommunications Act;, and

any determination made under section 84 of the Telecommunications Act will be expressed to
be an interim decision only and will expire no later than 31 December 2000.

The indicative timetable for the proposed reforms is as follows:

Indicative date Milestone

April-June 2009 ¢ Formulation of implementation plan for NICTA and legislation for

establishment of NICTA (which may be a separate legislative instrument or
combined with the wider reform legislation).

« Drafting and consultation in relation to enabling legisiation and transitional
arrangements (to effect the reform agenda set out in this Final Report).

« Enactment of enabling legislation (subject to Parliamentary processes and
timing).

¢ Initial steps are taken towards the creation of NICTA, including the
appointment of the NICTA Board.

July 2009 « Commencement of enabling legislation and transitional arrangements.

¢« NICTA is established and assets, liabilities and transitional (shared)
responsibilities are transferred to it pursuant to institutional transitional
arrangements.

¢ Preparatory steps taken to establish licence regime and licence
categorisations pending October 2009 commencement.

July-September 2009 « Drafting and public consultation is undertaken in relation to subordinate
regulation and licensing arrangements.

e Preparation for commencement of the new regime including preparation of
regulatory instruments by NICTA, training of personnel and education of the
industry and public.

October 2009 o Formal commencement of the new regime.

o NICTA assumes all powers and functions under the new regime.

¢ The institutional transitional arrangements will end.

« The new licensing regime commences for the issue of new licences.

o Existing licensees are encouraged to migrate to new licences and licensing
transitional arrangements commence.

¢ The new access regime commences, including deemed declarations.

¢ International gateway liberalisation occurs.

October-December o Establishment of the Universal Access Scheme, pending implementation.
2009

» Implementation of regulatory instruments to give effect to the new regime,
including pricing principles.

¢ Review of retail price regulation by NICTA,
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Indicative date

Milestone

January 2010

Removal of redundant retail price regulation.

October 2010

The licensing migration process is compieted for existing licensees.

Licensing transitional arrangements end.

January 2011

Industry levy commences in relation to UAS contributions.

implementation of the UAS.

July 2012

Expiry of the exemption for IGW infrastructure from the access regime (hence
the potential for access regulation arises).
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